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Court of Appeals of the District of Columbia 

I 

No. 6015. 

Wishnick-Tumpeer, Inc., Appellani 

. 

vs. 

Guy T. Helvering, Commissioner of Internal Revenue. 

1 Docket No. 59892. 

Wishnick-Tumpeer, Inc., Petitioner, j 

vs. j 

I 

Commissioner of Internal Revenue, Respondent. 

i 

Appearances: | 

For Petitioner: J. R. Little, Esq. 

For Respondent: W. H. Payne, Esq. | 


1931. 
3ept. 9. 

Sept. 9. 
Sept. 10. 
Sept. 10. 
Nov. 6. 
Nov. 10. 

1932. 
Apr. 20. 
May 25. 

June 8. 
July 18. 


Docket Entries. 

I 

Petition received and filed. Taxpayef notified. 

(Fee paid.) j 

Copy of petition served on General Counsel. 
Amendment to petitimi filed by taxpayeif. 

Copy of amendment served on General Counsel. 
Answer filed by General Counsel. 

Copy of answer served on taxpayer—assigned to 
General Calendar. 

I 

| 

Hearing set May 25, 1932. | 

Hearing had before Mr. Goodrich, Division 11, on 
the merits. Submitted. Briefs due in 60 days. 
Transcript of hearing May 25, 1932 filed! 

Motion for extension to Aug. 13, 1932 to file brief 
filed by taxpayer. 7/18/32 granted. ! 


I—6015a 
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1932 

July 25. Brief filed by General Counsel. 

Aug. 9. Motion for extension to Aug. 20, 1932 to file brief 
filed by taxpayer. 8/9/32 granted. 

Aug. 20. Brief filed by taxpayer. 

Oct. 18. Motion for leave to file supplemental citation of 
authority filed bv taxpayer. 10/19/32 granted. 

1933. 

Jan. 31. Findings of fact and opinion rendered—Edgar J. 

Goodrich, Division 11. Judgment will be en¬ 
tered for the respondent. 

Feb. 9. Decision entered—Edgar J. Goodrich, Division 11. 
May 4. Stipulation for review by Court of Appeals for 
District of Columbia filed. 

May 9. Petition for review by Court of Appeals of Dis¬ 
trict of Columbia with assignments of error 
filed by taxpayer. 

May 9. Proof of service filed by taxpayer. 

June 14. Praecipe filed by taxpayer. 

June 14. Proof of service filed. 

2 [Stamp:] United States Board of Tax Appeals. 

Filed Sept. 9, 1931. 

United States Board of Tax Appeals. 

Docket No. 59892'. 

Wishnick-Tumpeer, Inc., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Petition. 

The above-named petitioner hereby petitions for a re- 

determination of the deficiencv set forth bv the Commis- 

• •> 

sioner of Internal Revenue in his notice of deficiency 
IT:AR:D-5 LSG-60-D, dated July 11, 1931, and as a basis 
of its proceeding alleges as follows: 

I. The petitioner is a corporation organized and exist¬ 
ing under the law’s of the State of Illinois, and having its 
prinicpal office at No. 365 East Illinois Street, Chicago, 
Illinois. 
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II. The notice of deficiency (a copy of whiclj is attached 
hereto as Exhibit A and made a part hereof), purports to 
have been mailed to the petitioner on July 11, j 1931. 

III. The taxes in controversv are income t4xes for the 
fiscal period January 1 to June 30, 1929, in th^ amount of 

$1,231.04. j 

3 IV. The determination of tax set forthj in the said 
notice of deficiency is based upon the following 

errors: I 

(a) In computing the taxable net income of the petitioner 
for the fiscal period January 1 to June 30, 192p, upon the 
basis of which the alleged deficiency is determined, the 
Commissioner of Internal Revenue has failed ! or refused 
to allow as a deduction the net loss of $16,350.3)1 sustained 
by the Pioneer Asphalt Company, a subsidiary of your 
petitioner, in the year 1927. | 

V. The facts upon which the petitioner relies as the 
basis of this proceeding are as follows: | 

(a) For the fiscal period January 1 to June 30, 1929, for 

which the alleged deficiency was determined by tile respond¬ 
ent, your petitioner was affiliated with the following cor¬ 
porations: Wishnick-Tumpeer, Inc*., a New York Corpora¬ 
tion, and Pioneer Asphalt Company, your petitioner own¬ 
ing one hundred per centum of the capital stock 4f the said 
companies. | 

(b) Prior to January 1, 1929, your petitioned and the 
Wishnick-Tumpeer, Inc., New York, kept their accounts and 
filed their returns upon the basis of the calendar year. 
Your petitioner’s subsidiary the Pioneer Asphalt) Company 
kept its accounts and filed its returns on the lj)asis of a 
fiscal year ending October 31. 

(c) During the period prior to January 1, 192^, each of 
the three companies filed separate returns.| 

4 (d) Upon application duly made to the) Commis¬ 
sioner of Internal Revenue permission was Granted to 

change its accounting period to the fiscal — ending June 30. 
In accordance with the said permission the consolidated 
return of your petitioner and its two subsidiaries!was filed 
for the period January 1 to June 30, 1929. The 'said con¬ 
solidated return included the income of your petitioner and 
of its subsidiary the Wishnick-Tumpeer, Inc., New York, 
for the six-months period January 1 to June 30, 1|929; and 

2—6015a | 


4 


WISHNICK-TUMPEER, INC., VS. 


the income of the Pioneer Asphalt Company for the eight- 
months period November 1, 1928, to June 30, 1929; as fol¬ 


lows : 

Wishnick-Tumpeer, Inc., petitioner. $30,462.01 

Wishnick-Tumpeer, Inc*., New York. 20,433.10 

Pioneer Asphalt Company . 4,285.86 


(e) The net taxable income of the Pioneer Asphalt Com¬ 
pany was arrived at by deducting from the net income for 
the period, to wit, $15,477.15, the balance of a net loss sus¬ 
tained in 1927 not absorbed in the taxable year 1928, to wit, 
$11,191.29. 


(f) In computing the taxable net income of your peti¬ 
tioner for the fiscal period January 1 to June 30, 1929, upon 
the basis of which the alleged deficiency is determined, the 
Commissioner of Internal Revenue has failed or refused to 
allow as a deduction from the income of the Pioneer 
Asphalt Company computed separately, or from the con¬ 
solidated income of the group, the said sum of $11,191.29. 

Wherefore the petitioner prays that this Board may hear 
the proceeding and find that the petitioner does not owe the 
alleged deficiency nor any part thereof asserted by 
5 the Commissioner of Internal Revenue in his notice 
of deficiency dated July 11, 1931; and the petitioner 
further prays that the Board may give and grant such other 
and further relief as in the premises the Board may deem 
fit and proper, and if the Board shall find that the petitioner 
has overpaid its taxes for the year under review, the Board 
may order and direct refund of said taxes overpaid with 
interest thereon. 


J. R. LITTLE, 

Counsel for the Petitioner, 

917 Southern Building , 

Washington, D. C. 


6 District of Columbia, ns: 

Joseph R. Little, being duly sworn, says: 

That he is the Agent for this purpose of the petitioner 
herein, and as such is dulv authorized to verify the fore- 
going petition; 

That he has read the said petition and is familiar with 
the statements therein contained, and that the facts therein 
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i 

stated are true except such facts as are stated to be upon 
information and belief, and those facts he bblieves to be 
true. 

J. R.| LITTLE. 

I 

Sworn to before me this 9th day of Septembejr, 1931. 

(Sd.) BERYL W. ROBERTS, 

[seal.] Notary Public. 

! 

7 “Exhibit A” j 

. 

N. P.-2-28. j 

I 

Treasury Department, Washington, 

Office of Commissioner of Internal Revejnue. 


Jul. 


11, 1931. 


Wishnick-Tumpeer, Inc., 

365 East Illinois Street, 

Chicago, Illinois. 

Sirs: 

i 

You are advised that the determination of ycjur tax lia¬ 
bility for the period January 1 to June 30, 1929 discloses a 
deficiency of $1,231.04, as shown in the statement attached. 

In accordance with section 272 of the Reveiiue Act of 
1928, notice is hereby given of the deficiency Jnentioned. 
Within sixty days (not counting Sunday as tljie sixtieth 
day) from the date of the mailing of this letteij, you may 
petition the United States Board of Tax Appbals for a 
redetermination of your tax liability. 

However, if you do not desire to petition, you are re¬ 
quested to execute the enclosed agreement form and for¬ 
ward it to the Commissioner of Internal Revenue, Wash¬ 
ington, D. C., for the attention of IT:C:P-7. The signing 
of this agreement will expedite the closing of vcjur return 
by permitting an early assessment of any deficiency and 
preventing the accumulation of interest charges,! since the 
interest period terminates thirty days after filing the en¬ 
closed agreement, or on the date assessment is made, which- 
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ever is earlier;! whereas if no agreement is filed, interest 
will accumulate to the date of assessment of the deficiency. 
Respectfully, 

DAVID BURNET, 

! Commissioner, 

(Signed) By J. C. WILMER, 

i Deputy Commissioner. 

Enclosures: Statement, Form 882, Form 870, Schedules 
1 to 4, inclusive. 

8 Statement. 

IT :AR: D-5. LSG-60D. 


Returns Examined. 


Parent Company: 

Period. 

Form. 

Wishnick-Tumpeer, Ihc. (Illinois). 

.January 1 to 


Subsidiary Companies: 

June 30, 1929 

1120 

Wishnick-Tumpeer, Ihc. (New York). 

.January 1 to 


June 30, 1929 

1122 

Pioneer Asphalt Company. 

.January 1 to 



June 30, 1929 

1122 


Tax Liabilitv. 

Tax liability of Wishnick-Tumpeer, Inc. (Illinois), and 
each subsidiaryi company above named as provided for in 
article 15 (a) of Regulations 75 prescribed under section 
141 (b) of the Revenue Act of 1929. 

Period. Tax liability. Tax assessed. Deficiency. 

January 1 to June 30, 1929. $7.300.95 SG. 0G9.91 $1,231.04 

In accordance with article 16 (a) of Regulations 75, the 
deficiency will be assessed severally against each corpora¬ 
tion named above. 

Careful consideration has been given to the facts sub¬ 
mitted in your brief dated May 16, 1931, and at conference 
held at Washington on June 15, 1931, and the Bureau holds 
that the consolidated net income for the period January 1 
to June 30.1929, must be computed on the basis of the taxable 
year of the parent*company and that the net income of the 
Pioneer Asphalt Company from November 1 to December 
31, 1928, may not be included in the consolidated net income 
for the period January 1 to June 30,1929. 
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Wishnick-Tumpeer, Inc., Pioneer Asphalt Company. Period January 1 to 

June 30, 1929. 


Schedule 1. 
Net Income. 


Net income as disclosed by return. 
As corrected. 


Net adjustment... 

Unallowable deductions and additional income: 

(a) 1927 net loss. 

Nontaxable income and additional deductions: 

(b) Income November and December. . .. 


S4.285.86 

15,477.15 

$11,191.29 


$16,350.341 
5,159.051 


Net adjustment as above.. 

Schedule 2. 


$11,191.29 


_ i 

(a) (b) The explanation of these adjustments is shown 
in schedule 1 of a revenue agent’s report dated November 3, 
1930, a copy of which was furnished you. 

Schedule 3. | 

Consolidated Net Income. 

Net income as corrected: 

Wishnick-Tumpeer, Inc. (Illinois). $30,462.01 

Wishnick-Tumpeer, Inc. (New York). 20,433.10 

Pioneer Asphalt Company. 15,477.15 


Consolidated net income for excess profits tax pur¬ 
poses . $66,372.26 

Schedule 4. 

Computation of Tax. 

Income Tax. 


Net income for taxable year. j $66,372.26 

1 - 

Ineomc tax, 11 %.. i 7,300.95 


- - - y m ' 

Total previously assessed: On orig. return. $6,621.72 

Less: Collector's claim adjustment. 551.81 i 

- j 6,069.91 

Additional tax to be assessed. | $1,231.04 

10 [Stamp:] United States Board of Tax Appeals. 

Filed Sep. 10,1931. j 

Amendment to Petition. I 

! 

State of Illinois, 

County of Cook, ss: j 

David Tumpeer, being duly sworn, says: 

That he is the Secretary of Wishnick-TumpeerJ Inc., the 
petitioner herein, and as such is duly authorized to verify 
the foregoing petition; 
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That he has read the said petition and is familiar with 
the statements therein contained, and that the facts therein 
stated are true except such facts as are stated to be upon 
information and belief, and those facts he believes to be 
true. 

(Sd.) DAVID TUMPEER. 

Sworn to before me this 8th day of September, 1931. 

(Sd.) ! GLARINE L. LEVY, 

[seal.] Notary Public. 

11 [Stamp:] Received U. S. Board of Tax Appeals 

Nov. 6, 1931. 

[Stamp:] United States Board of Tax Appeals. Filed 
Nov. 6, 1931. 

United States Board of Tax Appeals. 

No. 59892. 

Wishxick-Tumpeer, Inc., Petitioner , 

v. 

Commissioner of Internal Revenue, Respondent. 

Answer. 

The Commissioner of Internal Revenue bv his attorney, 

v w 7 

C. M. Charest, General Counsel, Bureau of Internal Reve¬ 
nue, for answer to the petition filed in the above entitled 
cause, admits and denies as follows: 

I. Admits the allegations contained in paragraph one of 
the petition. 

II. Admits that the notice of deficiency was mailed to the 
petitioner on July 11, 1931. 

III. Admits the allegations contained in paragraph three 
of the petition. 

IV. (a) Denies that the Commissioner erred in the man¬ 
ner set forth in sub-paragraph (a) of paragraph four of the 
petition. 

V. (a) Admits that for the fiscal period January 1 to 
June 30, 1929, the petitioner was affiliated with the Wish- 
nick-Tumpeer, Inc., a New York corporation, and the 
Pioneer Asphalt Company. Denies the remaining allega- 
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i 

tions contained in sub-paragraph (a) of paragraph five of 
the petition. 

12 (b) Admits the allegations of fact Contained in 
sub-paragraph (b) of paragraph five of the petition. 

(c) Denies the allegations of fact contained in sub-para¬ 
graph (c) of paragraph five of the petition. 

(d) Admits that upon application of the petitioner per¬ 

mission to change its accounting period from the calendar 
year basis to the fiscal year basis ending Jiine 30 was 
granted by the Commissioner. Admits that thereafter a 
consolidated return of the petitioner and its tjwo subsidi¬ 
aries, the Wishnick-Tumpeer, Inc., a New Yojrk corpora¬ 
tion, and the Pioneer Asphalt Company, was filed. Denies 
the remaining allegations contained in sub-paragraph (d) 
of paragraph five of the petition. j 

(e) Denies the allegations of fact contained i^i sub-para¬ 
graph (e) of paragraph five of the petition. 

(f) Admits the allegations of fact contained in sub-para¬ 
graph (f) of paragraph five of the petition. 

Denies generally and specifically each and every alle¬ 
gation contained in the petition not hereinbefore expressly 
admitted, qualified or denied. 

Wherefore it is prayed that the petitioner’s appeal be 
denied and the Commissioner’s determination of deficiency 
be approved. j 

(Signed) C. M. CHAREST,! 

General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: ! 

r. h. McMillan, 

WILFORD H. PAYNE, | 

Special Attorneys, 

Bureau of Internal Revenue. 

. 

13 United States Board of Tax AppealsL 

Wishnick-Tumpeer, Inc., Petitioner, j 

V. i 

I 

Commissioner of Internal Revenue, Respondent. 

Docket No. 59892. 

I 

Promulgated January 31, 1933. 

Petitioner, the parent corporation of an affiliat|ed group, 
changed its accounting period from a calendar \o a fiscal 
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year ended June 30, and the affiliated group thereafter filed 
a consolidated return for the taxable year 1929. Held, such 
consolidated return was limited under article 14, Regula¬ 
tions 75 to the period January 1, 1929, to June 30, 1929, 
and petitioner’s subsidiary whose fiscal year ended October 
30, 1928, was required to file a return for the period No¬ 
vember 1, 1928, to December 31, 1928, which period con¬ 
stituted its “third taxable year” in the application of a 

net loss sustained bv it in 1927. 

* 

J. E . Little, Esq., for the petitioner. 

W. H. Payne, Esq., for the respondent. 


This proceeding arises on account of the determination 
by the Commissioner of a deficiency in petitioner’s income 
tax for the period January 1 to June 30,1929, in the amount 
of $1,231.04. Iti is alleged that the Commissioner erred in 
refusing to allow as a deduction a part of the net loss sus¬ 
tained by its subsidiary corporation, The Pioneer Asphalt 
Company, in 1927. 

Findings of Fact. 


The petitioner is an Illinois corporation, having its prin¬ 
cipal office at 365 East Illinois Street, Chicago, Illinois. 

The facts are stipulated as follows: 


Prior to October 31, 192S, the petitioner owned 99VL>% 
of the capital stock of the Pioneer Asphalt Company, but 
prior to the return filed for the period ending June 30, 
1929, no consolidated return was filed, the Pioneer Asphalt 
Company having filed a separate return for the fiscal year 
ended October 31. 1928, and the petitioner having filed a 
separate return for the calendar year ending December 31, 
1928. 

Upon the request of the petitioner, dated May 28, 1929, 
permission was granted by the respondent for the said peti¬ 
tioner to change its taxable year from the calendar year to 
the fiscal year ended June 30, and the permission so 
14 granted by the respondent contained the provision 
that in order to effect the change the petitioner would 
be required to file a return on or before Sept. 15, 1929, 
covering the period Jan. 1,1929 to June 30, 1929. 

For the period ending June 30, 1929, the petitioner; 
Wishnick-Tumpeer, Inc., New York; and the Pioneer As- 
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I 

I 

phalt Company filed a consolidated return, vjdricli return 
included net income of the petitioner for the six months 
period January 1 to June 30, 1929, of $30,462.01; net in¬ 
come of Wishnick-Tumpeer, Inc., New York, fo^ the period 
January 1 to June 30, 1929, of $20,433.10; anjl income of 
the Pioneer Asphalt Company for the eight months period 
November 1, 1928, to June 30, 1929, $4,285.^6, the said 
$4,285.86 being arrived at by deducting from income of the 
Pioneer Asphalt Company for said period of! $20,636.20, 
a statutory net loss for the fiscal year ended October 31, 

1927, of $16,350.34, no part of which statutory ijiet loss had 
been used to offset the income for the fiscal yeab ended Oc¬ 
tober 31, 1928, the net income for the said fiscal [year ended 
October 31, 1928, having been completely offset! by a statu¬ 
tory net loss sustained during the fiscal year! ended Oc¬ 
tober 31, 1926. 

In computing the taxable net income of the pioneer As¬ 
phalt Company included in the consolidated net income of 
the affiliated group upon which the deficiency has been de¬ 
termined the income for the two months November 1 to 
December 31, 1928, has been determined to be | one-fourth 
of the income for the eight months period November 1, 

1928, to June 30, 1929, and the amount so determined, 
$5,159.05, has been offset by an equal amount ofj the statu¬ 
tory net loss sustained in 1927. The remainder! of the net 
income of the Pioneer Asphalt Company, $15,477.15, has 
been included by the respondent in the income <j)f the con¬ 
solidated group for the period January 1, 192j), to June 
30, 1929, and no portion of the net loss for the ^ear ended 
October 31, 1927, has been allowed as a deductioji from the 
said income. 

The effect of the above adjustment is to disallolw the sum 
of $11,191.09, the remainder of the statutory net loss for 
1927 as a deduction in computing the net income of the 
Pioneer Asphalt Company and of the consolidated group 
for the period ended June 30, 1929. | 

Opinion. \ 

Goodrich: The sole question presented for out decision 
is whether the Pioneer Asphalt Company is entitled to de¬ 
duct from its income for the period November l|, 1928, to 
June 30,1929, a net loss sustained by it in 1927. | 

' 7 i 



12 


WISHXICK-TUMPEER, INC., VS. 


In computing the taxable net income of the consolidated 
group for the taxable year 1929 the respondent has included 
therein the net income of the Pioneer Asphalt Company 
for the period January 1 to June 30, 1929, and has refused 
to deduct from its income for such period any part of the 
net loss sustained by it in 1927, on the ground that a return 
was required of the Pioneer Asphalt Company for the 
period November 1 to December 31, 1928, which period con¬ 
stituted the “third taxable year” in the application of the 
net loss sustained in 1927. We agree with this action. 

Under section 141 (a) of the Revenue Act of 1928 the 
petitioner and its subsidiaries had the right to file a con¬ 
solidated return and the filing of such return constituted an 
election and a consent to comply with the regulations 
15 of the Commissioner under section 141 (b). The pe¬ 
titioner here is the parent corporation, and before 
filing its return for the year 1929, it asked for and obtained 
permission to change its accounting period from a calendar 
year to a fiscal year ending June 30. This permission dated 
June 11, 1929, contained the provision that in order to ef¬ 
fect the change the petitioner would be required to file a 
return covering the period January 1, 1929, to June 30, 
1929. Thereafter, on September 16, 1929, the Pioneer As¬ 
phalt Company authorized and consented to the filing of a 
consolidated return on its behalf for the taxable year 1929. 


In this consent it specifically agreed “to be bound by the 
provisions of regulations 75 prescribed prior to the making 
of this return.” It is, therefore, apparent that at the time 
of filing a consolidated return for itself and subsidiaries 
for 1929 the petitioner knew that its return for the taxable 
year 1929 was limited to the period January 1 to June 30, 
1929. It also knew that in electing to file a consolidated re¬ 
turn both it and its subsidiaries consented to be bound by 
the Commissioner’s Regulations 75, prescribed prior to the 


making of such return. Article 14 of Regulations 75 was so 
prescribed. It provides as follows: 


The taxable year of the parent corporation shall be con¬ 
sidered as the taxable year of an affiliated group which 
makes a consolidated return, and the consolidated net in¬ 
come must be computed on the basis of the taxable year of 
the parent corporation. 


We think the consolidated return of petitioner and its 
affiliated corporations was limited to the period January 1 
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to June 30, 1929. There was, therefore, a retijrn required 
of the Pioneer Asphalt Company for the period November 
1, 1928, to December 31, 1928. This period constituted the 
“third taxable year” in the application of the bet loss sus¬ 
tained by that company in 1927. Cf. Weissbefger Moving 
& Storage Co., 26 B. T. A. 1375; Joseph & F'piss Co., 26 
B. T. A. 1424; Arnold Constable Corp., 26 B. T.I A. 1427. 
The determination of the respondent is sustained. 
Judgment will be entered for the respondent .| 

16 United States Board of Tax Appeals, Washington. 

Docket No. 59892. | 

Wishnick-Tumpeer, Inc., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Decision. 


Pursuant to the determination of the Board, as set forth 
in its report promulgated January 31, 1933, it is 
Ordered and decided that there is a deficiency cl $1,231.04 
for the period January 1 to June 30, 1929. 

Enter. 

[Seal U. S. Board of Tax Appeals.] j 

(Signed) EDGAR J. GOODRICH, 

Member. 

Entered Feb. 9, 1933. | 

17 [Stamp:] United States Board of Taxj Appeals. 

Filed May 4, 1933. 


United States Board of Tax Appeals, j 

Docket No. 59892. j 

Wishnick-Tumpeer, Inc., Petitioner, j 

v. 


Commissioner of Internal Revenue, Respondent. 

Agreement for Review by the Court of Appealof the 

District of Columbia. 


It is agreed between the parties to these proceedings by 
their respective undersigned attorneys, that, pursuant to 
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Section 1002 (d) of the Revenue Act of 1926, the decision of 
the United States Board of Tax Appeals in the above- 
named proceedings may be reviewed by the Court of Ap¬ 
peals of the District of Columbia. 

JOSEPH R. LITTLE, 

Counsel for the Petitioner, 

917 Southern Building, 

Washington, D. C. 
(Signed) C. M. CHAREST, 

i General Counsel, 

Bureau of Internal Revenue, 

Counsel for the Respondent. 

Dated May 4, 1933. 

18 Filed May 9, 1933. 

In the Court of Appeals of the District of Columbia. 

Docket No. 59892. 

Wishnick-Tumpeer, Inc., Petitioner, 


v. 

Commissioner of Internal Revenue, Respondent. 

Petition for Review of Decision of the United States Board 

of Tax Appeals. 

To the Honorable the Judges of the Court of Appeals of the 
District of Columbia: 

Now comes the petitioner, Wishnick-Tumpeer, Inc., by its 
counsel, Joseph R. Little, and respectfully shows: 

I. That this is a proceeding for review by the Court of 
Appeals of the District of Columbia of a decision of the 
United States Board of Tax Appeals entered on February 
9, 1933, Docket No. 59892, redetermining a deficiency in in¬ 
come taxes of the petitioner for the fiscal period ending 
June 30, 1929, in the amount of $1,231.04. 

II. That the petitioner is a corporation incorporated 
under the laws of the State of Illinois, having its principal 
office at the time of the filing of its return for this period at 

No. 365 East Illinois Street, Chicago, Illinois. 

That its income tax return for the period ended 
June 30, 1929, was duly filed with the Collector of 
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I 

Internal Revenue for the First District of Illinois, at 
Chicago, Illinois. j 

III. That it has been agreed in writing between the said 
petitioner and the said Commissioner of Internal Revenue, 
the respondent herein, pursuant to the provisions of Sec¬ 
tion 1002 (d) of the Revenue Act of 1926, that thte aforesaid 
decision of the United States Board of Tax Appeals may be 
reviewed by the Court of Appeals of the District! of Colum¬ 
bia. 


IV. That the nature of the controversy is as follows, to 
wit: j 

Whether or not a separate return was requiredl to be filed 
by the Pioneer Asphalt Company (a wholly o|vned sub¬ 
sidiary of the petitioner) for the two months’ period ended 
December 31, 1928; and, if so, whether the said period of 
two months constituted a “taxable vear” within the mean- 

m/ 


ing of Section 117 (b) of the Revenue Act of 192$, thereby 
preventing the deduction of a statutory net loss ^dmittedly 
sustained by the Pioneer Asphalt Company foi^ the year 


ended October 31, 1927, in computing its taxable ijet income 
for the period November 1, 1928 to June 30, 192lj), no part 
of which statutory net loss had been used to offset the in¬ 
come for the fiscal year ended October 31, 192$, the net 
income for the said fiscal year ended October 31, f928, hav¬ 
ing been completely offset by a statutory net loss jsustained 
during the fiscal year ended October 31, 1926. 


V. That on January 31, 1933, the Board of Tax 
20 Appeals promulgated its Findings of Fact, and 
Opinion, and directed that judgment be entered for 
the respondent, and on February 9, 1933, entered its De¬ 
cision that there is a deficiency of $1,231.04 for tl|ie period 
January 1 to June 30, 1929. 

VI. The petitioner, being aggrieved by the conclusions of 
law arrived at by the United States Board of Tax Appeals, 
by its decision, by its judgment for the respondent, and by 
its failure to determine that there should be deducted from 
the consolidated net income for the period ended ^June 30, 
1929, the amount of the statutory net loss sustained by its 
subsidiary, the Pioneer Asphalt Company, for the year 
ended October 31, 1927, hereby prays that the decision of 
the Board of Tax Appeals entered herein against tt be re¬ 
viewed and reversed by this Honorable Court; and your 
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petitioner prays for such other and further relief as the 
Court may deem meet and proper in the promises. 

VII. Your petitioner’s assignments of error are as fol¬ 
lows : 

(1) That the Board of Tax Appeals erred in holding and 
deciding that a separate return should be filed by the 
Pioneer Asphalt Company, a subsidiary of the petitioner, 
for the two months November 1, 1928 to December 31, 1928. 

(2) That the Board of Tax Appeals erred in not holding 
and deciding that the income of the said Pioneer Asphalt 
Company for the two months November 1, 1928 to Decem¬ 
ber 31, 1928, should be included with the income of that 
corporation for the period January 1, 1929 to June 30, 1929, 
in the consolidated return tiled by the petitioner herein for 

the period ended June 30, 1929. 

21 (3) That the Board of Tax Appeals erred in hold¬ 
ing and deciding that the statutory net loss of the 

said Pioneer Asphalt Company for the fiscal year ended 
October 31, 1927 could not be deducted from the income of 
that corporation for the fiscal period ended June 30, 1929 
in determining the consolidated taxable net income of the 
affiliated group of which the Pioneer Asphalt Company 
was a subsidiary member. 

•r 

(4) That the Board of Tax Appeals erred in holding 
and deciding that each of the periods November 1 to De¬ 
cember 31, 1928, and January 1 to June 30, 1929, was a 
taxable year of the said Pioneer Asphalt Company within 
the meaning of Section 117 (b) of the Revenue Act of 1928 
for the purpose of applying a statutory net loss sustained 
bv the said Company in the taxable vear ended October 
31, 1927. 

(5) That the Board of Tax Appeals erred in directing 
that judgment be entered for the respondent and in rede¬ 
termining that there was a deficiency of $1,231.04 for the 
period January 1 to June 30, 1929. 

WISHNICK-TUMPEER, INC., 
Bv JOSEPH R. LITTLE, 

917 Southern Building, 

! Washington, D. C., 

Attorney for Petitioner. 

22 District of Columbia, ss : 

Joseph R. Little, being duly sworn, deposes and says, 
that he is attorney for Petitioner, that he knows the con- 
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i 

] 

tents of the foregoing petition, that to the best of his 
knowledge and belief the statements therein ai^e true, and 
that the assignments of error are well taken aid intended 
to be argued. 

(Sd.) JOSEPH R. LITTLE. 

i 

Subscribed and sworn to before me this 9th day of May, 
1933. i 

(Sd.) ELIZABETH G. SOUTHER, 

[seal.] Notary Public, D. C. 

I 

(My commission expires March 1G, 1937.) j 

23 [Stamp:] United States Board of Ta^ Appeals. 

Filed May 9, 1933. | 

United States Board of Tax Appeals.] 

I 

Docket No. 59892. I 

I 

i 

i 

Wishnick-Tumpekr, Inc., Petitioner, i 


Commissioner of Internal Revenue, Respondent. 

Notice of Filing Petition for Review, j 

Honorable C. M. Charest, j 

General Counsel, Bureau of Internal Revenue, 
Washington, D. C. I 

Sir : j 

You are hereby notified that the petitioner in the above- 
entitled proceeding has on this 9th day of May, 1933, filed 
with the Clerk of the United States Board of Tal Appeals 
at Washington, 1). C., a petition for review by tjhe Court 
of Appeals of the District of Columbia of the decision of 
the Board in the above-entitled cause. A copy of the peti¬ 
tion for review and assignments of error, as filed, are at¬ 
tached hereto. 

JOSEPH R. LITTLlE, 
Attorney for the Petitioner . 
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Service of copy of above notice acknowledged this 4 
day of May, 1933. 

C. M. CHAREST, 

General Counsel, 
Bureau of Internal Revenue. 

24 [Stamp:] United States Board of Tax Appeals. 

Filed Jun. 14, 1933. 

United States Board of Tax Appeals. 

Docket No. 59892. 

Wishnick-Tumpeer, Inc., Petitioner, 

v. 

Commissioner of Internal Revenue, Respondent. 

Prcccipe. 

To the Clerk of the United States Board of Tax Appeals, 
Washington, I). C. 

Sir: 

You are requested to take a transcript of record to be 
filed in the Court of Appeals of the District of Columbia, 
Washington, D. C., pursuant to the review taken in the 
above-entitled cause, and to include in such transcript of 
record copies, duly certified as correct, of the following 
documents: 

1. The docket entries of proceedings before the Board; 

2. Pleadings before the Board: 

(a) Petition, 

(b) Answer; 

3. Findings of Fact, Opinion and Decision promulgated 
as the decision of the Board on January 31, 1933, including 
final order of redetermination; entered February 9, 1933. 

4. Petition for Review, notice of filing petition for re¬ 
view, and admission of service of copies thereof. 

5. This praecipe. 

J. R. LITTLE, 
Attorney for Petitioner. 

Copy of service of above acknowledged this 14th day of 
June, 1933. 


E. BARRETT PRETTYMAN. 
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25 United States Board of Tax Appeals, Washington. 

Docket No. 59892. | 

| 

Wishnick-Tumpeer, Inc., Petitioner, 

v. ! 


Commissioner of Internal Revenue, Respondent. 

Certificate. 

I, B. D. Gamble, clerk of the U. S. Board of Tajc Appeals, 
do hereby certify that the foregoing pages, 1 to 24, in¬ 
clusive, contain and are a true copy of the transcript of 
record, papers, and proceedings on file and of j record in 
my office as called for by the Pnecipe in the Appeal (or 
appeals) as above numbered and entitled. 

In testimony whereof, I hereunto set my lianc} and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 6th day of 
Julv, 1933. 

[Seal U. S. Board of Tax Appeals.] 

B. D. GAMBLE, 

Clerk United States Board of Tax Appeals. 


Endorsed on cover: Board of Tax Appeals. No. 6015. 
Wishnick-Tumpeer, Inc., appellant, vs. Guy T. I^elvering, 
Commissioner of Internal Revenue. Court of j Appeals, 
District of Columbia. Filed Jul. 8, 1933. 
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IN THE | 

j 

• I 

Court of Appeals, district of Columbia 

April Term, 1933. 


No. 6015. 


Wishxick-Tumpeer, Ixc., Appellant, j 

v. | 

I 

Guy T. Helvering, Commissioner of Internal Revenue. 


BRIEF FOR APPELLANT. 


JURISDICTION AND OPINION BELOW. 

This is a petition to review a decision of the Ubited 
States Board of Tax Appeals entered February 9, [1933, 
Docket No. 59892 on the docket of the said Board, re¬ 
determining a deficiency in corporation income tax 
of Wishnick-Tumpeer, Inc., for the fiscal year ended 
June 30,1929, in the amount of $1,231.04. The decision 
is reported at 27 B. T. A. 548. | 

A petition to this Court to review the decision] and 
final order of redetermination of the Board was duly 
filed May 9, 1933, pursuant to the provisions of jSec- 
tions 1001 and 1002 of the Revenue Act of 1926 (q. 27, 
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44 Stat. 9-66) as amended by Section 1101 of the Reve¬ 
nue Act of 1932 (c. 209, 47 Stat. 286), it having been 
agreed and stipulated that the decision and final order 
of redetermination of the Board of Tax Appeals might 
be reviewed bv this Court. 

v 

The deficiency appealed from in this case results 
from the disallowance of the deduction of a part of a 
statutorv net loss admittedly sustained bv an affiliate 
of the appellant in its taxable year ended October 31, 
1927, from the income of that affiliate for the taxable 
period ended June 30, 1929. 

The Findings of Fact and Opinion of the Board ap¬ 
pear at pages 10 to 13, inclusive, of the Record, and its 
Decision at page 13. 

STATEMENT OF THE CASE. 

Beginning prior to and continuing throughout the 
period here under consideration, i. e., from November 
1, 1928, to June 30, 1929, Wishnick-Tumpeer, Inc. (an 
Illinois corporation), appellant herein; Wislmick- 
Tumpeer, Inc. (a New York corporation); and Pioneer 
Asphalt Company, were affiliated, Wishnick-Tumpeer, 
Inc. (the Illinois corporation) owning in excess of 95 
per cent of the stock of the other two companies. 

Separate returns for the taxable year 1928 were filed 
by the several affiliates (R. 10), on the basis of their 
regular accounting periods, which were— 

Wishnick-Tumpeer, Inc. (Illinois corporation), 
calendar vear; 

'Wishnick-Tumpeer, Inc. (New York corpora¬ 
tion), calendar year; 

Pioneer Asphalt Company, fiscal year ended Oc¬ 
tober 31. 

Wishnick-Tumpeer, Inc. (appellant herein), duly 
applied for and received permission to change its 


accounting year to a fiscal year ended June 30, the 
first return required thereunder being for tjie six 
months ended June 30, 1929 (R. 10). For this period 
it filed a consolidated return, including therein its own 
income and that of Wislmick-Tumpeer, Inc. (New York 
corporation) for the period January 1 to June 30, 
1929; and the income of the Pioneer Asphalt Coijnpany 
for the period November 1, 1928, to June 30, 1929 (R. 
10 - 11 ). 

In computing the income of the Pioneer Asphalt 
Company so included there was deducted a statutory 
net loss admittedly sustained by that company fbr the 
fiscal year 1927, no portion of which loss had beep used 
to offset its income for the taxable year ended October 
31, 1928 (R, 11). * | 

The question involved relates to the treatment of 
this net loss in computing the net income of the Pioneer 
Asphalt Company to be included in the consolidated 
return. The appellant deducted the entire ne| loss 
from the income of the Pioneer Asphalt Company for 
the period November 1, 1928, to June 30, 1929. The 
appellee apportioned the income for the said period 
between the two months period November and Decem¬ 
ber, 1928, and the six months period January 1 to 
June 30,1929; offset the 1927 statutory net loss against 
the income allocated to November and December, [1928, 
and denied the right of the taxpayer to offset tlie re¬ 
mainder of the net loss in excess of income so appor¬ 
tioned to November and December, 1928, against the 
income for the period January 1 to June 30, 1929 (R. 
ii). | 

The effect of this method is to deny to the appellant’s 
affiliate the right to deduct a substantial portion df its 
1927 net loss, in amount $11,191.29, in computing its 
taxable net income for the taxable year ended Jun|e 30, 
1929 (R. 11). " [ 
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The appellant contends that in computing the con¬ 
solidated taxable net income of the affiliated group for 
the taxable period ended June 30, 1929, here involved, 
there should be included the taxable net income of the 
Pioneer Asphalt Company for the period November 1, 
1928, to June 30, 1929, after deducting therefrom the 
statutorv net loss admittedlv sustained bv the Pioneer 
Asphalt Company for the fiscal year ended October 31, 
1927; that if it is held that the income for the period 
November 1 to December 31, 1928, should be computed 
as if a separate return had been filed for that period, 
the said period does not constitute a taxable year 
within the net loss provisions of the statute, and, there¬ 
fore, it is not the “third” taxable year in which the net 
loss for the vear 1927 mav be carried forward, but that 
the taxable period November 1, 1928, to June 30, 1929, 
constitutes such third taxable year irrespective of 
whether or not the taxes for November and December, 
1928, should be computed separately. 

The appellee contends that in computing the consol¬ 
idated net income for the period ended June 30, 1929, 

there can be included therein onlv the income of the 

% 

Pioneer Asphalt Company for the period January 1 to 
June 30, 1929: that its income for November and De¬ 
cember, 1928, should be computed as if a separate re¬ 
turn had been filed for that period; that that period 
constitutes the “third” taxable year in which the net 
loss for the vear 1927 mav be carried forward; and 
that no portion of the net loss can be carried forward 
beyond the said two months period. 

The appellant contends, in the alternative, that if it 
is held that the income of the Pioneer Asphalt Com¬ 
pany for the two months period November and Decem¬ 
ber, 1928, cannot be included in the consolidated return 
and that the period November 1 to December 31, 192S, 
constituted a “taxable year,” then it did not exercise 
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an election to file a consolidated return and thht the 
tax of the three corporations should be computed on 
the basis of separate returns. j 

The Board of Tax Appeals held j 

(1) That the income of the Pioneer Asphalt Com¬ 
pany could only be included to the extent that it was 
allocable to the period January 1 to June 30, 1929; 

(2) That a separate return should have been filed by 

the Pioneer Asphalt Company for the two months No¬ 
vember and December, 1928; and j 

(3) That the two months November and Decejnber, 
1928, constituted a “taxable year,” within the nef loss 
provisions of the Act, and that this period waf> the 
“third” taxable vear in relation to the taxable!year 

* I %/ 

1927; therebv den vine: the right to carrv forward anv 
portion of the 1927 net loss to the period Janu4ry 1 
to June 30, 1929. j 

ERRORS RELIED UPON. 

The appellant relies upon all the errors assigned in 
its petition for review, to wit: 

(1) —That the Board of Tax Appeals erred in hold¬ 
ing and deciding that a separate return should be jfiled 
by the Pioneer Asphalt Company, a subsidiary of the 
appellant, for the two months November 1, 1928, to 
December 31,1928; 

(2) —That the Board of Tax Appeals erred in not 

holding and deciding that the income of the said Pi- 
oneer AsjDhalt Company for the two months Novem¬ 
ber 1, 1928, to December 31, 1928, should be included 
with the income of that corporation for the period Jan¬ 
uary 1, 1929, to June 30, 1929, in the consolidated re¬ 
turn filed by the appellant herein for the period epded 
June 30, 1929; j 

(3) —That the Board of Tax Appeals erred in hold¬ 
ing and deciding that the statutory net loss of the 
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said Pioneer Asphalt Company for the fiscal year 
ended October 31, 1927, could not be deducted from the 
income of that corporation for the fiscal period ended 
June 30, 1929, in determining the consolidated taxable 
net income of the affiliated group of which the Pioneer 
Asphalt Company was a subsidiary member; 

(4) —That the Board of Tax Appeals erred in hold¬ 
ing and deciding that each of the periods November 
1 to December 31, 1928, and January 1 to June 30, 
1929, was a taxable year of the said Pioneer Asphalt 
Company within the meaning of Section 117(b) of the 
Revenue Act of 1928 for the purpose of applying a 
statutory net loss sustained by the said company in 
the taxable year ended October 31, 1927; 

(5) —That the Board of Tax Appeals erred in di¬ 
recting that judgment be entered for the respondent 
and in redetermining that there was a deficiency of 
$1,231.04 for the period January 1 to June 30, 1929. 

QUESTIONS PRESENTED. 

The questions presented, therefore, are: 

(1) In computing the consolidated net income of the 
affiliated group for the period ended June 30, 1929, 
should there be included the income of the Pioneer 
Asphalt Company for the period November 1, 1928, 
to June 30,1929, after deducting therefrom the amount 
of its stattitorv net loss for the vear 1927; or should 
there be included in the consolidated return only so 
much of the income of that corporation as is allocable 
to the period January 1 to June 30, 1929; 

(2) If there should be included only so much as is 
allocable t'o the period January 1 to June 30, 1929, 
does the period November and December, 1928, con¬ 
stitute a 4 ‘taxable vear” within the meaning of the net 
loss provisions of the Revenue Act of 1928; and 


7 


(3) Did the filing of a consolidated return including 
the income of the Pioneer Asphalt Company for the 
eight months period November 1, 1928, to June 30, 
1929, and of AVislmick-Tumpeer, Inc. (Illinois cor¬ 
poration), and AVishnick-Tumpeer, Inc. (New York cor¬ 
poration) for the six months period January 1 to June 
30, 1929, which return was found by the appellee 
herein and by the Board of Tax Appeals to havje been 
an improper return, constitute an election to | file a 
consolidated return under the provisions of Section 
141(b) of the Revenue Act of 1928? j 

I 

THE LAW. 

I 

i 

The applicable provisions of the statutes arid the 
regulations will be found in the Appendix (pp. 31-34). 

THE ARGUMENT. 

I.—Income of the Pioneer Asphalt Company fpr the 
Entire Period November 1, 1928, to June 30, 1929, 
Should Be Included in a Consolidated Retiirn of 
the Group for the Taxable Year 1929. 

It is desired to emphasize the fact that during the 
entire period here under consideration, i. e ., Novem¬ 
ber 1, 1928, to June 30, 1929, affiliation existed, thus 
distinguishing this case from those in which there was 
a change in the affiliated status, in which latter class of 
cases income received without the period of affilia¬ 
tion must necessarily be excluded from the cohsoli- 

* 

dated income of the affiliated group. j 

No prior decision. j 

I 

There appear to be no decisions interpreting Article 
14 of Regulations 7S, relied upon by the Board ijn its 
decision on this point. The discussion must, therefore, 

I 

I 


i 
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of necessity be limited to argument unsupported by 
citations of authorities. 

The affiliated group had an absolute right to file a con¬ 
solidated return for the “taxable gear’ 1 1020. 

Section 141 (a) of the Revenue Act of 1928 provides: 

“An affiliated group of corporations shall . sub¬ 
ject to 1 the provisions of this section, have the 
privilege of making a consolidated return for the 
taxable year 1929 or any subsequent taxable year 
in lieu of separate returns.” 

Then follows tlie condition that all members of the 
affiliated group making the consolidated return shall 
consent to the regulations prescribed prior to the mak¬ 
ing of such return, and the provision that the making 
of a consolidated return shall be considered as such 
consent. Thus there are two conditions, which being 
met the right or privilege is absolute—(1), the cor¬ 
porations must be affiliated; (2), they must consent to 
all the prescribed regulations. 

That the corporations were affiliated is admitted. 
Thev filed what they understood to be a consolidated 
return. It follows that they were bound by the pro¬ 
visions of the regulations prescribed prior to the fil¬ 
ing of the return, provided the return filed was a true 
consolidated return and constituted an election to file 
a consolidated return. The conditions being met, the 
right to file a consolidated return became absolute. 

The return filed teas for the taxable year 1020 . 

The term “taxable year” is defined in Section 4S of 

* 

the Revenue Act of 1928 to mean a calendar year or a 
fiscal vear ending during such calendar vear, for which 
a return is made. It is usually a period of twelve 
months, but; may be less as it includes “in the case of 
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a return made for a fractional part of a yeaij under 
the provisions of this title or under regulations pre¬ 
scribed by the Commissioner with the approval! of the 
Secretary, the period for which such return is ljnade.” 

As the two periods included in the consolidated re¬ 
turn, viz., January 1 to June 30, 1929, in the jase of 
the appellant and Wishnick-Tumpeer, Inc. (Ney York 
corporation); and November 1, 1928, to June 30, 1929, 
in the case of the Pioneer Asphalt Company; ended 
within the calendar year 1929, they fall squarely within 
the definition of the “taxable year 1929” (Section 48, 
Revenue Act of 1928), and no part of either period 
falls without what would have been the taxable year 
1929 of the respective affiliates had separate rbturns 
been filed. Thus the periods under discussion consti¬ 
tuted the taxable years 1929 of the individual members 
of the group, and the return rendered was, therefore, 
for the ‘ 4 taxable vear 1929” considered from the 
standpoint of the several members separately. 

Was this designation changed because of affiliation 
and the filing of a consolidated return, thereby! elim¬ 
inating the months of November and December ot| 1928, 
a part of the taxable year of one affiliate? Thei'e ap¬ 
pears to be no authority for this except the decision 
of the Board now under review. 

On the contrary, there is authority to the opposite 
effect. Article 1(a) of Regulations 75 provides i 

‘‘Section 141 gives to the corporations c|/ the 
affiliated group the privilege of making a consol¬ 
idated return for the taxable year 1929 or any 
subsequent taxable year, in lieu of separate re¬ 
turns. ’’ 

Article 2(b) defines “affiliated group” as follows: 

“The term 4 affiliated group’ includes the com¬ 
mon parent corporation and every other corpora - 
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tion for the period during which such corporation 
is a member of the affiliated group. * * *” (Italics 
supplied.) 


The right to file a consolidated return is granted to the 
“affiliated group;” the term “affiliated group” in¬ 
cludes every corporation comprised therein; tlie right 
granted to the group is, therefore, granted to each 
member thereof. 

The Pioneer Asphalt Company was a member of the 
group for the entire period involved herein—Novem¬ 
ber 1, 1928, to June 30, 1929; the right, therefore, ex¬ 
tended to it: the right is for the “taxable year 1929;” 
the period November 1, 1928, to June 30, 1929, consti¬ 
tuted the “taxable year 1929” of the Pioneer Asphalt 
Company; ergo, the Pioneer Asphalt Company had the 
right to have its income for the entire period included 
in the consolidated income of the group. 

Nor is there authority to exclude from the consoli¬ 
dated net income any portion of the net income of any 
member of the affiliated group; the regulations imply 
the contrarv. 

Article 13(a) of Regulations 75 states the general 
rule as follows: 

“Except as hereinafter provided, a consolidated 
return must include the income of the parent and 
of each subsidiary for the entire taxable year.” 
(Italics supplied.) 

Article 31 defines the consolidated net income of the 
group as in effect the aggregate net income of the in¬ 
dividual members. Article 32 provides that the net 
income shall include the income of the individual mem¬ 
bers ivhose affiliated status is changed during the year 
only for the period of affiliation, thus by implication 
providing that the income of such affiliate earned be- 
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fore or after affiliation shall be excluded. Article 13 
provides in detail for the inclusion or exclusion of in- 
come of affiliates entering into or retiring fifom the 
group during the taxable year. Apparently these are 
the only provisions of the regulations providing for 
the exclusion of the income of any affiliate, alid they 
apply only where there is a change in the affiliated stat¬ 
us during the taxable year and some of the income is 
earned during the period of non-affiliation. There is no 
provision that any portion of the income of anV mem¬ 
ber earned during the period of affiliation sjhall be 
excluded. 

The Pioneer Asphalt Company was affiliated with 
the parent during the whole of the period undfer con¬ 
sideration ; there was no change in the affiliated status; 
therefore, this provision does not apply and there is 
no provision requiring the exclusion of the incpme of 
the Pioneer Asphalt Company for November and De¬ 
cember, 1928, from the consolidated return of the affili¬ 
ated group for the taxable year 1929. 

In its decision on this point the Board relied entirely 
upon its interpretation of Article 14, of Regulations 75, 
which provides that “The taxable year of the parent 
corporation shall be considered as the taxable \|ear of 
an affiliated group which makes a consolidated Return, 
and the consolidated net income must be computed on 
the basis of the taxable year of the parent corpora¬ 
tion.” A diligent search of the authorities f^ils to 
disclose any prior decisions on this point, or an inter¬ 
pretation of Article 14. The interpretation u^ed by 
the Board as a basis for its decision in this case may 
be properly reviewed, therefore, and analyzed !to as¬ 
certain whether or not it is in accord with the intended 
meaning of the Regulations, and, if so, whether or not 
such regulation is interpretative or undertakes to add 
to or subtract from the provisions of the statute ftself. 
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In effect the Board savs that the term “taxable 

w 

year” as used in this Article 14 relates to the duration 
of the period for which a return is made. This is not 
the only interpretation which can be placed upon the 
term as here used, however. Its use is merely descrip¬ 
tive and may be as well interpreted to relate to the des¬ 
ignation of the period by its close, as it is used in Sec¬ 
tion 48(a), thus: “The first taxable year, to be called 
the taxable vear 1928, shall be the calendar vear 1928 
or any fiscal year ending during the calendar year 
1928.” Such an interpretation does not do violence to 
the language used and is consistent with other provi¬ 
sions of the regulation quoted above, which require 
that the consolidated net income be the aggregate of 
the net income of the individual members separately 
computed. On the contrary, the interpretation placed 
upon it by the Board is inconsistent with the regula¬ 
tions defining consolidated net income, and is contrary 
to the purpose of the law permitting the filing of con¬ 
solidated returns. Its result is to deny to the members 
of the group the right to file a consolidated return for 
their taxable vears 1929. 

If it is construed to limit the duration of the period 
for which a consolidated return may be filed, it is 
clearly not interpretation but legislation, and under¬ 
takes to determine the rights of taxpayers, and is void. 
Regulations which construe or interpret statutory pro¬ 
visions are valid only to the extent that they correctly 
state the legal effect of the statute. (U. S. v. John¬ 
ston , 124 U. S. 236; Brown vs. U. S., 113 U. S. 568; 
U. S . vs. Graham, 110 U. S. 221; U. S. v. Alabama, etc. 
Co., 142 U. S. 621). 


13 


II.—A Separate Return Was Not Required to Be Filed 
by the Pioneer Asphalt Company for tfye Two 
Months November and December, 1928. 

There is no specific authority requiring the filing of 
a separate return by any member of an affiliated group 
during affiliation. The general rule is stated in Article 
13(a): “A consolidated return must include jthe in¬ 
come of the parent and of each subsidiary for jthe en¬ 
tire taxable year;” i. e., the return must be tor the 
entire year. There follow provisions for including or 
excluding the income for 1 lie period of non-affiliation 
and requiring that separate returns be filed liy cor¬ 
porations entering into or retiring from the affiliated 
group for the periods before or after affiliation' But, 
again, this relates only to situations in which tlidre was 
a change in affiliation. There was no change ljierein; 
the provisions are not, therefore, applicable, leading in 
effect the general rule requiring that the return must 
be for the entire vear. 

m/ 

The right to file a consolidated return being defin¬ 
itely and specifically granted by the Statute to affili¬ 
ated corporations for the taxable year 1929; all tlie cor¬ 
porations involved in this proceeding having been affil¬ 
iated for the entire period for which return was made, 
and that return having included the income of Jdl the 
affiliates for their respective taxable years 1929; and 
there being no dispute as to the amount of the i icome 
of the several corporations; it follows that the consol¬ 
idated net income correctly included the net income 
of the Pioneer Asphalt Company for the entire] eight 
months period and that the Board is in error inj hold¬ 
ing that the income for the two months of November 
and December, 1928, should be excluded from thfe con¬ 
solidated return and returned separately. 

It follows, further, that the period in question be¬ 
ing the taxable year 1929 of the Pioneer Asphalt Com- 
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pany, the “third’* year succeeding the taxable year 
1927, and the income for the taxable year 192S having 
been offset bv a statutory net loss sustained in 1926; 
the statutory net loss sustained in 1927 in the amount 
of $16,350.34 should be deducted from the income of 
the Pioneer Asphalt Company for the period ended 
June 30, 1929, before including such income in the con¬ 
solidated net income of the affiliated group, and that 
the Board erred in holding that it could not. 

Should it be held, however, that a separate return 
should have been filed by the Pioneer Asphalt Com¬ 
pany for November and December, 1928, it does not 
follow that the 1927 net loss of the Pioneer Asphalt 
Company can only be applied against the income at¬ 
tributable to these two months. 


III.—The Term 4 ‘Taxable Year” as Used in Section 
117 of the Revenue Act of 1928 Dees Not Mean a 
Fraction of a Year for Which Returns May Be Re¬ 
quired Solely for the Purpose of Computing a Por¬ 
tion of the Tax. 


A corporation retains its separate entity as a taxpayer 
irrespective of any chan ye in its affiliated status: 
Affiliation does not deprive it of the right to deduct 
its oicn net loss from its own net gain during two 
succeeding taxable years. 


That the appellant and each of its affiliates were tax¬ 
payers during the entire fiscal period ended June 30, 
1929; i. e., that they did not lose their identities as in¬ 
dividual taxpayers by virtue of affiliation, is settled. 
(Woolford Realty Co., Inc. v. Rose, 286 U. S. 319; 
Swift Co. v. United States , 38 Fed. 2d. 365; Sweets 
Co. of America, Inc. v. Commissioner, 40 Fed. 2d. 436; 
Commissioner v. Ren Ginshurg Co.. Inc., 54 Fed. 2d. 
238.) 
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That in computing the consolidated net income of 
the affiliated group the income of each membei* of the 
group may be reduced by the amount of a statutory net 
loss sustained by that member for a period prior to 
affiliation by its proportionate part of a consolidated 
net loss sustained by a group of which it may have been 
a member in preceding years, is likewise settled. 
(Swift X Company v. United States, supra; gL C. M. 
8132, IX-1, C. B. 286; G. C. M. 8618, IX-2, C. B. 180.) 

The “net loss” deduction first enacted as Section 204 
of the Revenue Act of 1918 was intended to he, a 
relief provision and has been extended and\ adopt¬ 
ed as a policy of equitable relief by Section 204 
of the Revenue Act of 1921, and Sections \206 of 
the Revenue Acts of 1924 and 1926, and 11 ?j of the 
Revenue Act of 1928. The legislative histoVy and 
discussion indicate Congressional intent to \broad- 
en, rather than to narrow, the relief so granted. 
Appellee's interpretation of these sections violates 
the Congressional intent. 

The plan of permitting a “net loss sustained in one 
year as a deduction against income in two other years 
first appeared in the Revenue Act of 1918 (Section 
204 b). In Treasury Department notes on that Sec¬ 
tion the proposal was specifically characterized as a 
relief measure; and it was similarly referred to jin the 
report of the Senate Committee on Finance (Ap¬ 
pendix II). In that report the proposed Sectiojn was 
referred to as “one of the most important provisions 
inserted by the Committee,’’ it was pointed out that 
under existing law there was no provision for (tarry¬ 
ing over the net loss sustained in one year info the 
next year, and that the existing method of determin¬ 
ing taxes on the basis of each year did not adequately 
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recognize the exigencies of business and often resulted 
in injustice . To correct this injustice the Section was 
proposed and was enacted, thus enabling a taxpayer to 
set oft* heavy losses incurred in one year against large 
profits realized in other years. 

It was next suggested (Appendix III) ‘ 4 That Sec¬ 
tion 204, which affords relief * * * should be made gen¬ 
eral or permanent.” The Committee on Ways and 
Means (Appendix IV) as well as the Finance Commit¬ 
tee of the Sen'ate, in considering the proposed Revenue 
Act of 1921, recommended that the principle of al¬ 
lowing net losses as a deduction in other years be ex- 
tended, with the result that Section 204 of the Revenue 
Act of 1921 provided for the deduction of a net loss 
for anv taxable vear beginning after December 31, 
1920, from net income of the next succeeding taxable 
year, and if the net loss be not thus absorbed, the ex¬ 
cess remaining was to be allowed as a deduction in 
computing the net income for the next succeeding tax¬ 
able vear. i That Section was substantiallv re-enacted 
as Section 206 (b) of the Revenue Acts of 1924 and 
1926, and Section 117(b) of the Revenue Act of 1928, 
and in the following words: 

“(b) Net loss as a deduction.—If, for any 
taxable year, it appears upon the production of 
evidence satisfactory to the Commissioner that 
any taxpayer has sustained a net loss, the amount 
thereof shall be allowed as a deduction in comput¬ 
ing the net income of the taxpayer for the suc¬ 
ceeding taxable year (hereinafter in this section 
called “second year”), and if such net loss is in 
excess of such net income (computed without such 
deduction), the amount of such excess shall be 
allowed as a deduction in computing the net in¬ 
come for the next succeeding taxable year (here¬ 
inafter in this section called “third year”); the 
deduction in all cases to be made under regula- 
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tions prescribed by the Commissioner with the 
approval of the Secretary.’’ 

It is apparent from a reading of the section itself, 
as well as from the legislative history, that it was in- 
tended as a relief provision. 

The provision has been judicially declared to be a 
relief provision. In Swift & Company v. United States, 
supra, the Court of Claims held that this provision of 
the law “* * * was plainly intended as a relief provi¬ 
sion;” and in Burnet v. Marston (61 D. C. Apj). Rep. 
91), this Court referred to it as a relief measure, and 
held that as a relief provision it should be given a lib¬ 
eral interpretation to accomplish its intended purpose. 

i 

The discussions in Congress, as well as the j Trea¬ 
sury Notes on the Revenue Act of 1918 (Appendix 
III), all indicate clearly that the purpose of this par¬ 
ticular relief provision was to afford a taxpayer a 
period of three full vears of twelve months each as a 
fair measure wherebv to test its success or failure. 


These significant words were used (Appendix 


III): 


“It is said that the annual accounting period, 
the striking of a balance of gain or loss everv 
twelve months, is merely an approximation rest¬ 
ing upon convenience and fiscal necessity, and that 
the result shown is frequently unreal, fof if a 
concern makes $20,000 in 1918, looses $10J)00 in 
1918^ and makes $5,000 in 1920, it has not qarned 
profits of $25,000 in the three-year period, but 
only $15,000.” j 

A general principle underlying the income tax 
statutes has been the computation of gains and Josses 
on the basis of an annual accounting for the transac¬ 
tions of the year. (Woolford Realty Co., Inc., v. Rose, 
supra; Burnet v. Sanford <0 Brooks Company, 282 
U. S. 359, 363.) “The net income shall be computed 



18 


upon the basis of the taxpayer's annual accounting 
period’’ (Section 212(b), Revenue Acts of 1918, 1921, 
1924 and 1926). At the time the net loss provision 
was first suggested and enacted, and when revised and 
re-enacted,i Congress clearlv had in mind an account- 
ing period of twelve months and sought to give relief 
by permitting the offsetting of losses against gains 
throughout three such periods. 

In Section 200(a) of the Revenue Act of 1924 first 
appears the language that lias given rise to the pres¬ 
ent controversy. The section is substantially repeated 
in the 1920 and 1928 Acts (Sec. 48(a) in the 1928 Act). 
After defining a taxable year, as it had been defined in 
earlier acts, as a calendar vear or a fiscal vear of 
twelve months, the following language is added: ‘‘The 
term ‘taxable year’ includes, in the case of a return 
made for a fractional part of a year under the provi¬ 
sions of this title or under regulations prescribed by 
the Commissioner * * * the period for which such 
return is made." The section then concludes: “The 


first taxable year, to be called the taxable year 1925, 
shall be the calendar vear 1925 or anv fiscal vear end- 
ing during the calendar vear 1925.” It might have 
added, wluit the appellee must admit was im¬ 
pliedly and necessarily intended, namely, that “the 
second taxable vear, to be called the taxable vear 1920, 
shall be the calendar year 1920 or any fiscal year end¬ 
ing during the calendar year 1920, and the third tax¬ 
able year, to be called the taxable year 1927, shall be 
the calendar year 1927 or any fiscal year ending dur¬ 
ing the calendar vear 1927.” And had it done so this 
controversy could not have arisen, for the specific 
language of Section 200(a), necessarily implied in the 
language as it. stands, would then have precluded the 
forced construction which the appellee is now at- 
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i 

tempting to place upon it. As a matter of fa$t, the 
appellee attempted to place the same forced con¬ 
struction upon the comparable sections of the earlier 
acts, but that attempt was denounced by eveiy re¬ 
ported case. General Box Corporation, 22 B. Jt. A. 
725; Riley Stoker Corporation, 26 B. T. A.| 749; 
A m eric an-II a w aiian S. S. Co. v. United States, 46 
Fed. (2d) 592. 

The reason for including in Section 200(a) bf the 
1924 and later Acts the words with reference to the 
term “taxable year’- including a “fractional p<jirt of 


a year” under certain circumstances, is patent, ai^d the 
Congressional intent as to the force and meaning of 
those words is obvious, from a brief consideration of 
administrative history. The definition of “taxable 
year” contained in earlier acts had comprehended 
only a calendar year or a fiscal vear which was de- 
fined as an accounting period of twelve months ending 
on the last day of any month other than December. 
During the period between the passage of the 1918 Act, 
which first contained the net loss relief provision, and 
the time when the Revenue Act of 1924 was undeif con¬ 
sideration, the Commissioner had been called upon to 
rule upon the rights of those taxpayers who hadjbeen 
required to make a return for accounting periods of 
less than twelve months (1) to carry forward losses 
sustained in such period to the next succeeding full 
year, and (2) to carry forward losses sustained in a 
full year to such a period of less than a year, and had 
ruled that in such cases a period of less than twelve 
months did not constitute a taxable year w ; thin the 
meaning of the Act and that such periods must be 
disregarded for the purpose of carrying forjvard 
losses. Under these rulings of the Commissionjer a 
corporation organized on July 1 of a given year and 
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sustaining a net loss during the balance of the year 

could not | carry that net loss forward as a deduc- 

* 

tion from its subsequent full-year’s income, and, 
conversely, a corporation having a net loss for its last 
full calendar vear and dissolving on Julv 1 of the fol- 
lowing year was not permitted to deduct the loss; in 
both cases, because the Commissioner ruled that the 
half-vear period was not a “taxable year.” Prior to 
the consideration of the 1924 Act there were no re¬ 
ported court decisions on the point and the Board of 
Tax Appeals had not yet been organized. Subse¬ 
quently these rulings of the Commissioner were re¬ 
pudiated uniformly by both Courts and the Board (cf. 
Judge Hickenlooper's decision in United States v. 
Carroll Chain Co 8 Fed. (2d) 529). But prior to 
these decisions and while the 1924 Act was under con¬ 
sideration the Commissioner apparently realized the 
inequity of his position and the spokesman of the 
Treasury Department (Mr. Gregg), appearing before 
the Ways and Means Committee, explained the change 
in Section 200 in this language: 


“In subdivision (a) of this section the term 
‘taxable year’ is defined to include a period of less 
than a year when a return is made for such period. 
Under the existing law the use of the term ‘tax¬ 


able year’ in the ‘net loss’ section and other sec¬ 
tions has been construed not to cover the case of 
a return made by a taxpayer for a fractional part 
of a year, with the result that the benefits of such 
sections are denied the taxpayers who are re¬ 
quired by law to make a return for a fractional 
part of a* year.” (Extract from the Statement of 
A. W. Gregg, Special Assistant to the Secretary 
of the Treasury, before the Committee on Ways 
and Means, January 5,1924.) 
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Similar language in explanation of the proposed re¬ 
vision was used in the reports of the Ways and Means 
Committee (Appendix IV) and the Senate Com|mittee 
on Finance. It is thus apparent that the revision of 
Section 200 contained in the 1924 and 1926 Acts,[which 
gives rise to the present controversy, was enacted as 
a relief measure, to prevent the denial of the benefits 
of the net loss section to those taxpayers who,! U P to 
that time, had been denied these benefits und^r the 
rulings referred to by Mr. Gregg. (I. T. 1211, C. B. 
1-1-47; A. R. R. 743, C. B. 1-1-45; A. R, R, 1128] C. B. 
1-2-34; I. T. 1465, C. B. 1-2-36; I. T. 1509, C. B. 1-2-39; 
I. T. 1704, C. B. II-2-42.) The change teas matye for 
the purpose of broadening the relief; and it i's this 
very relief provision which has been so construed in 
the instant case as to deny the taxpayer the relief it 
claims, i. e the application of the net loss of bne of 
its affiliates, the Pioneer Asphalt Company, foif 1927 
to the taxable year 1929 of that affiliate. I 

The revised definition of “taxable year” contained 
in Section 200(a) of the 1924 and 1926 Acts and Section 
48 of the 1928 Act could not have been intended to de¬ 
prive a corporation, especially one whose affiliated 
status underwent no change, of its right as a taxpayer 
to use its own net loss as an offset against its own in¬ 
come for the two full succeeding years. It was not 
until after the passage of the 1926 Act, viz., on August 
28, 1926, on which date Regulations 69 were approved, 
that a corporate taxpayer whose affiliated status 
changed during the taxable year was required tinder 
any circumstances to make two returns, covering the 
unaffiliated and the affiliated periods of one jyear. 
Up to this time such a taxpayer was not re¬ 
quired either by law or by regulations so to do. j The 
only provisions of law authorizing, permitting ojr re¬ 
quiring returns for less than twelve months were con- 
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tained in sections 22G (a) of the Revenue Acts of 1918 
and 1921 ([excepting Section 250(g) which is not ap¬ 
plicable) and applied to cases in which, because of a 
voluntary change in the accounting period or business 
year, an accounting period of less than twelve months 
resulted. Articles 431 and G26 of Regulations 45 and 
62 interpret these sections. 

There is no provision of law requiring or relating to 
the making of returns for a fraction of a year in the 
case of an affiliated group. The applicable provisions 
of the Regulations are Article 634 of Regulations 45, 
62 and 69, relating to “Change of ownership during 
taxable gear Article 634 of Regulations 45 did not, 
as it existed in 1924 (it was amended in 1927 to con¬ 
form to the language of Article 634 of Regulations 
62) make any reference to a return for a short period, 
but provided that where such a change occurred a full 
disclosure of the circumstances should be submitted to 
the Commissioner, who would under the peculiar cir¬ 
cumstances of each case “require separate or consoli¬ 
dated returns to be filed” obviously for the full year. 
Neither the law nor the regulations as they stood when 
the 1924 Act was under consideration treated affilia¬ 
tion occurring during the course of a year as splitting 
that year into two taxable years. (Corrugated Bar 
Company v. Gage , 58 Fed. (2d) 360; Sweets Company 
of America v. Commissioner, 40 Fed. (2d) 436, 438; 
Swift &' Company v. United States, 38 Fed. (2d) 365, 
372; Thad . L. Hoffman, et al., v. United States, 52 
Fed. (2d) 269, 270.) Article 634 of Regulations 62 
under the 1921 Act, so far as here material, provided 
that 

“Ordinarily in such cases the parent or prin¬ 
cipal company, under the conditions described in 
(a) above, should exclude from its return the in¬ 
come and invested capital of such subsidiary or 


subordinate company from the date of the change 
of stock ownership, and under the conditions de¬ 
scribed in (b) above, should include in its |return 
the income and invested capital of such subsidiary 
or subordinate company from the date |of the 
change of stock ownership. In either c^se the 
subsidiary or subordinate corporation [whose 
status is changed during the taxable year [should 
make a separate return for that part of tike tax¬ 
able vear during which it was outside of {he af- 
filiated group.” (Italics supplied.) 

Thus at the time of the consideration of the Revenue 
Act of 1924 and when the provision with which we are 
here concerned was being considered, the generally ac¬ 
cepted definition of “taxable year” was an accounting 
period of twelve months, and Section 200(a) as }t then 
existed was so interpreted in applying the net loss 
provision; but by the Commissioner’s rulings thel*e had 
been denied to a limited and well-defined class of tax- 
payers the benefits of the net loss provision. T|he re¬ 
vision of the definition of “taxable year” contained 
in the 1924 and subsequent Acts was to mee^: this 
definitelv known situation and to assure the benefits 

* i 

of the net loss section to those taxpayers to who^n the 
intended relief was being denied because of the railings 
above referred to. It should not be extended by Impli¬ 
cation to apply to cases such as that of the appellant, 
obviously not in mind when the change was [being 
considered, especially when such application results 
in discrimination and denial of intended relief, unless 
such application is made necessary by changes in the 
law or regulations enacted or promulgated aft^r the 
passage of the Revenue Act of 1924. 

The law, so far as here material, remained un- 
changed. Article 634 of Regulations 65 (Revenu^ Act 
of 1924) contained the identical language quoted ^bove 
from Regulations 62. The language of Article 6^4 of 
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Regulation^ 69 (promulgated August 28, 1926, under 
the Act of 1926), we have already analyzed. It clearly 
distinguishes between “taxable year’’ a full account¬ 
ing period and a portion of the year for which a 
separate return may be required. There would ap¬ 
pear, therefore, to be no change in the Regulations re¬ 
quiring a different interpretation (so held in Beneficial 
Loan Society of Bethlehem v. United States, 48 Fed. 
(2d) 686, 688). 

The modified definition of “taxable year” contained 
in Section 200 of the 1924 and later Acts was inserted 
because of disputes as to the meaning of the term as 
contained in earlier Acts; the Commissioner’s hard 
interpretation was thereby relaxed; as a matter of 
fact, shortly after the passage of the 1924 Act the 
Board and Courts handed down decisions which 
achieved the same effect as the amendment to the 
statute, viz., a liberalization of the rule of net loss de¬ 
ductions. (See Appeal of Carroll Chain Co., 1 B. T. 
A. 38; Judge Hickenlooper’s decision in United States 
v. Carroll C\hain Co., snpra.) Statutes are to be con¬ 
strued so as to achieve “equality of distribution of tax 
burden” ( United States v. Carroll, supra), and doubts 
are to be resolved in favor of the taxpayer {Gould v. 
Gould, 245 U. S. 151). A relief provision entitled to a 
liberal construction should not be perverted by an op¬ 
pressive and discriminating interpretation unless the 
circumstances are compelling. 

“It is the dutv of the Court to discover the inten- 
tion of the Legislature and to respect that intention.” 
{Pennington v. Coxe, 2 Cranch. 33; White v. United 
States, 191 IT. S. 545; Interstate Commerce Commis¬ 
sion v, Baird , 194 U. S. 25.) 

“In considering the statute the Court is not always 
confined to i literal reading, even though where the 


words are clear and unambiguous they will dontrol, 

but may consider its object and purpose, the | things 

with which it is dealing, and the condition of affairs 

which lead to its enactment, so as to effectuate rather 

than destroy the spirit and force of the law whjch the 

Legislature intended to enact.” ( American Tobacco 

Co. v. Werckmeister, 207 U. S. 284.) J 

On this point it is interesting to note the foljowing 

language from the strong dissenting opinion in the 

Weissberger case (26 B. T. A. 1375): 

• 

‘‘There are conceivable situations in which the 
provisions of Section 200(a) of the Revenue Act 
of 1926 would be properly applicable—fcpr ex¬ 
ample, where a corporation is incorporated and 
begins operations within the year, or where ja cor¬ 
poration discontinues or is dissolved, or again 
where it changes its accounting period. See j Penn¬ 
sylvania Electric Steel Castings Co., 20 B. !T. A. 
602; Como Mills Co., 21 B. T. A. 712; Sunburst 
Refining Co., 23 B. T. A. 824. Instances sgch as 
these are the fractional parts of a year that] Con¬ 
gress had in mind and intended to include in the 
term ‘taxable year’ as defined in the 1924 Reyenue 
Act. I believe the cited cases were correctly de¬ 
cided. It is, however, a far stretch of Congres¬ 
sional intention to hold that this somewhat 1 par¬ 
enthetical relief clause first found in the j1924 
Revenue Act, and actually intended to broaden 
the definition of a ‘taxable year’ was designed to 
work a revolution in the fundamental concept of 
an annual accounting and fasten on the la\y the 
fictional concept resorted to by respondent iif this 
case, that each period (referred to in the regula¬ 
tion as a ‘portion of the taxable year’) * for which 
a return may be filed, however short the period or 
however many there may be in a calendar year, is 
a ‘taxable year’ for all purposes under the jRev- 
enue Act.” (Italics supplied.) 


*Our parenthetical insert. 
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IV.—No Final Decisions Construing Section 48 of the 

Revenue Act of 1928. 

As has been pointed out the question presented here¬ 
in has not previously been before either the Board of 
Tax Appeals or a Court and there are no decisions in 
point. There are numerous decisions on the question 
arising when there has been a change in the affiliated 
status of a; corporation during the annual accounting 
period. Insofar as such questions arose under acts 
containing definitions of “taxable vear” similar to 
that contained in the Revenue Act of 1928 they are, 
with the exeeption of one case which involved only a 
few hundred dollars of tax, under appeal to Circuit 
Courts of Appeal. (Weissberger Moving <0 Storage 
Co m pang , 26 B. T. A. 1375; Joseph <0 Feiss Cow pang, 
26 B. T. A. 1424: Arnold , Constable Corporation, 26 
B. T. A. 1427.) The question, therefore, cannot be con¬ 
sidered settled at this time. 

Final decisions in these cases will doubtless be help¬ 
ful because the reasoning should be cogent and tliev 
should furnish an authoritative interpretation of the 
language of Section 48 or corresponding sections of 
the earlier Acts. If adverse to the contentions of the 
appellants they would not, however, be decisive of the 
question raised in the instant case as here there was 
no change in the affiliated status at any time under dis¬ 
cussion. 


V.—Filing Return Not an Election to File the Consoli¬ 
dated Return Required by the Appellee. 

Under Section 141(a) of the Revenue Act of 1928 
“the making of a consolidated return shall be consid¬ 
ered as” consent to the regulations promulgated prior 
thereto. The appellant is, therefore, bound by such 
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regulations if the return filed was a true consolidated 
return and its filing constituted an election. 

The appellee herein has, however, rejected the re¬ 
turn filed, declaring it not to be the return required by 
the regulations. If this contention is sustained ihe ap¬ 
pellant did not elect to file on a consolidated bqsis be¬ 
cause its intention was to file only the return actually 
filed. Obviously, it would not have filed a return re- 
quiring it to lose the right to deduct the 1927 njet loss 
of the Pioneer Asphalt Company, one of its affiliates, 
in full as it could have retained this right without ques¬ 
tion by filing separate returns. It intended to fije only 
the return actually filed, not one which the appellant 
now says should have been filed. i 

The appellant, therefore, submits that if its con¬ 
tention that the consolidated return should have in¬ 
cluded the net income of the Pioneer Asphalt Company 
for the full period November 1, 1928, to June 30,, 1929, 
is not sustained, and that if it is further held that the 
two months November and December, 1928, constituted 
a taxable vear within the meaning of Section 117 of 

* , . i 

the Revenue Act of 1928, thus denying the right to de¬ 
duct the full amount of the 1927 net loss of the said 
Pioneer Asphalt Company, then and in that evejit the 
group did not elect to file a consolidated returii, and 
the tax liability of the appellant and of each of its sub¬ 
sidiaries should be computed on the basis of separate 
returns. 

I 

The question of what constitutes an election io file 
a return of a given character when such an electfon is 
granted by statute has been before the Board of Tax 
Appeals and the Courts for adjudication recently. 

In Patent Royalties Corporation v. Commissioner , 
(65 Fed. 2d. 580), two corporations were affiliated dur¬ 
ing the entire year 1927 subsequent to January 5 on 
which date one company was organized. The other 
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company had a fiscal year ending July 31. It filed a 
return for the fiscal year ended July 31, 1927, and ap¬ 
plied for permission to change to the calendar year, 
reciting in its application its intention to file a consol¬ 
idated return. Such a return was filed including the 
income of one company for the calendar year 1927, and 
that of the other for the period August 1 to December 
31, 1927. The Commissioner held that inasmuch as 
the subsidiary had filed a separate return including its 

income for the first seven months January 1 to Julv 

•- •> 

31, an election to file separate returns had been made 
and the consolidated return could not be accepted. In 
this he was affirmed by the Board of Tax Appeals. The 
Circuit Court of Appeals for the Second Circuit re¬ 
versed the Board on the ground that the letter asking 
permission to change the accounting period distinctly 
advised theiOommissioner of the intention to file a con¬ 
solidated return and should be construed as an exer¬ 
cise of an ejection to do so; that the filing of the sepa¬ 
rate return for the fiscal period ending July 31, 1327, 
did not constitute an election to file separate returns 
because the taxpayer misunderstood the requirement 
necessary to effectuate its expressed purpose to file a 
consolidated return. 

In a dissenting opinion Judge Hand points out that 
the actual election was not to file a true consolidated 
return but a return which the law did not allow, and 
in his opinion that did not constitute an election to file 
a consolidated return. 

Both the majority and dissenting opinions support 
the contention of the appellant herein that the filing of 
a return under a misunderstanding of the requirements 
did not constitute an election. 

That case differs from the instant case in that ac¬ 
companying the request for a change in the account¬ 
ing period was a statement of intent to file a consoli- 
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dated return, which is not true of the instant cpse. It 
was that letter which the majority of the Court held 
to have declared an election and that the right tjo exer¬ 
cise it was not negatived bv the fact that the return 
was not correctly made out. In the instant case there 
was no declaration to file a return other than |the re¬ 
turn itself which included the income of the pioneer 
Asphalt Company for the period November 1, 1|928, to 
June 30, 1929. The notice of the election to file,| there¬ 
fore, contained notice of the conditions under! which 

7 . i 

the election was exercised. It was not an election to 
lile a consolidated return, but an election to fjle the 
consolidated return tendered. To hold otherwise!would 
be, in the language of Judge Hand, “ * * * sayiijg that 
tlie general intent to lile a consolidated return should 
prevail over the specific intent manifested.’’ j 

CONCLUSION. 


It is submitted— j 

(1) That the Board erred in holding that the income 
of the Pioneer Asphalt Company for the entire period 
November 1, 1928, to June 30, 1929, should not pe in¬ 
cluded in the consolidated return, because the law 
grants to each member of an affiliated group the |right 
to file a consolidated return for its taxable year] 1929 
where it is affiliated during the entire year. The pe¬ 
riod in question was embraced within the taxable! year 
1929 of the Pioneer Asphalt Company, and it was af¬ 
filiated with the appellant during that entire period. 
Not to permit the inclusion of this income would ;be to 
deny to the Pioneer Asphalt Company and to the group 
the right plainly granted by the statute, and without 
any authority for such denial. 

(2) If the income of the Pioneer Asphalt Company 
for November and December, 1928, should be excluded 
from the consolidated return and a separate return 
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for that period be required; nevertheless, that period 
did not constitute a “taxable year” within the mean¬ 
ing of Section 117(b) of the Revenue Act of 192S for 
the reason that the definition of “taxable year” con¬ 
tained in Section 48 was intended to apply only to 
cases in which a separate return should be required 
because of limited and definite reasons other than the 
one existing in the instant case. Section 117 was in¬ 
tended as a relief provision and should be construed 
to effectuate that intent. To place upon the term “tax¬ 
able year” the narrow interpretation contended for 
by the appellee and placed upon it by the Board of 
Tax Appeals is to deny relief and thwart the purposes 
both of Sectiop 117 and of the change in the definition 

of “taxable vear” contained in Section 48. 

♦ 

(3) The filing of the return under a misunderstand¬ 
ing of the facts should not be construed as an election 
binding upon the appellant, thereby denying to it 
through its affiliate the benefits of the relief provision. 
The consolidated return filed, having been found bv the 
Commissioner and by the Board of Tax Appeals to 
have been erroneous, should be disregarded and the 
tax computed as if the corporations had filed separate 
returns. 

Respectfully submitted, 


Joseph R. Little, 

Attorney for Appellant , 
917 Southern Bldg., 
Washington, D. C. 
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APPENDIX I. 
Revenue Act of 1928. 


“Sec. 141. 


“(a) Privilege to file consolidated returns.—An af¬ 
filiated group of corporations shall, subject to the pro¬ 
visions of this section, have the privilege of making 
a consolidated return for the taxable year 1929 or anv 
subsequent taxable year, in lieu of separate returns. 
The making of a consolidated return shall be upon the 
condition that all the corporations which liuvj? been 
members of the affiliated group at any time duribg the 
taxable vear for which the return is made consent to 
all the regulations under subsection (b) prescribed 
prior to the making of such return; and the making of 
a consolidated return shall be considered as such con¬ 
sent. In the case of a corporation which is a member 
of the affiliated group for a fractional part of the 
year the consolidated return shall include the income 
of such corporation for such part of the year as it is a 
member of the affiliated group. 

i 

“(b) Regulations.—The Commissioner, with the 
approval of the Secretary, shall prescribe such!regu¬ 
lations as he may deem necessary in order that the 
tax liability of an affiliated group of corporations] mak¬ 
ing a consolidated return and of each corporation in 
the group, both during and after the period of affilia¬ 
tion, may be determined, computed, assessed, collected, 
and adjusted in such manner as clearly to reflect the 
income and to prevent avoidance of tax liability.’* 

“Sec. 117. Net Losses. 


“(b) Net loss as a deduction.—If, for any taxable 
year, it appears upon the production of evidence^ sat¬ 
isfactory to the Commissioner that any taxpayer has 
sustained a net loss, the amount thereof shall lie al¬ 
lowed as a deduction in computing the net inconjie of 
the taxpayer for the succeeding taxable year (herein¬ 
after in this section called ‘second vear’), and if isuch 
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net loss is in excess of such net income (computed 
without such deduction), the amount of such excess 
shall be allowed as a deduction in computing the net 
income for the next succeeding taxable year (herein¬ 
after in this section called ‘third year’); the deduction 
in all cases to be made under regulations prescribed 
by the Commissioner with the approval of the Secre¬ 
tary.” 


4 4 Sec. 48. Definitions. 

44 When used in this title— 

“(a) Taxable year.—‘Taxable year’ means the cal¬ 
endar Year, or the fiscal vear ending during such cal- 
endar year, upon the basis of which the net income is 
computed under this Part. ‘Taxable year’ includes, 
in the case of a return made for a fractional part of a 
year under the provisions of this title or under regu¬ 
lations prescribed by the Commissioner with the ap¬ 
proval of the Secretary, the period for which such re¬ 
turn is made. The first taxable vear, to be called the 
taxable vear 1928, shall be the calendar vear 1928 or 
anv fiscal vear ending during the calendar vear 1928. 

44 (b) Fiscal year.—‘Fiscal year’ means an account¬ 
ing period of twelve months ending on the last day of 
anv month other than December.” 


REGULATIONS 75. 

(Prowul(fated Under the Revenue Aet of 1928) 
Article lJ Privilege of Filing Consolidated Returns. 

(a) Section 141 gives to the corporations of an affil¬ 
iated group the privilege of making a consolidated 
return for the taxable year 1929 or any subsequent 
taxable year, in lieu of separate returns. This priv¬ 
ilege, however, is given upon the condition that ail cor¬ 
porations which have been members of the affiliated 
group at any time during the taxable year for which 
the return is made consent to these regulations, and 
any amendments thereof duly prescribed prior to the 
making of the return and applicable to such year; and 



33 


the making of the consolidated return is considered as 
such consent. 

(b) The tax liability of the members of th<i affil¬ 
iated group for such year will be determined in hccor- 
dance with such regulations and without regard tjo any 
amendment thereto promulgated subsequent to the fil¬ 
ing of such return. 


Art. 2. Definitions. 

* * # 


(b) Affiliated Group. | 

The term “affiliated group” includes the coi|nmon 
parent corporation and every other corporation for 
the period during which such corporation is a mem¬ 
ber of the affiliated group within the meaning ojt* sec¬ 
tion 141 of the Act ; but does not include any corpora¬ 
tion which under section 141 can not be included in 
a consolidated return (for example, a foreign cor¬ 
poration or a corporation treated as a foreign cor¬ 
poration, except as provided in section 141(h); <\ cor¬ 
poration organized under the China Trade Act, [1922; 
ail insurance company, in the case of a consolidated 
return for corporations subject to the tax imposed by 
section 13; or a corporation subject to the tax imposed 
by section 13, in the case of a consolidated return for 
insuranee companies). 

I 

(c) Consolidated Return Period. 

The term “consolidated return period” means the 
taxable year 1929, or any subsequent taxable yea if, for 
which a consolidated return is made or is required- 


(d) Subsidiary. 

The term “subsidiary” means a corporation (other 
than the common parent) which is a member of the 
affiliated group during any part of the consolidated 
return period. 
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Art. 14. — Accounting Period of an Affiliated Group. 

The taxable year of the parent corporation shall be 
considered as the taxable year of an affiliated group 
which makes a consolidated return, and the consoli¬ 
dated net income must be computed on the basis of the 
taxable year of the parent corporation. 


APPENDIX II. 


Calendar 5G3, 
Committee i on 
Goth Congress, 


Senate —Extract from Report No. G17, 
Finance to accompany H. R. 12S63, 
3d Session, December G, 1918. 


NET LOSSES. 

One of the most Important provisions inserted by the 
Committee is quite new to our tax laws. At the pres¬ 
ent time no recognition is given to net losses; that is, 
if in any year the losses and expenses of a taxpayer ex¬ 
ceed his gross income the excess (or in other words, 
the net loss) can not be carried over into the next year. 
For purposes of taxation the settlement must be made 
upon the basis of each year's business by itself. The 
chief merit of the present plan is its simplicity of ad¬ 
ministration. But it does not adequately recognize 
the exigencies of business, and, under our present high 
rates of taxation, may often result in grave injustice. 
The committee has accordingly incorporated an amend¬ 
ment (sec. 204) which provides that under certain limi¬ 
tations net losses sustained in 1917 or in 1918 mav be 

• 

deducted in computing the net income of the taxpayer 
for the succeeding taxable vear; that a net loss sns- 
tained in the future mav be deducted from the net in- 
come of the preceding taxable year, that such excess 
may be allowed as a deduction in computing the not 
income for the succeeding taxable vear. Provision is 
made for the necessary adjustment of the taxes for the 
years involved, and for crediting or refunding to the 
taxpayer any amounts found due under such adjust¬ 
ment.” 


APPENDIX III. 

Notes on the Revenue Act of 1918—Submitted by the 
Secretary of the Treasury, without recommendation 
at this time. Printed for the Committee on W^ys and 
Means, H. R.—Part 1. Wn. G. P. 0. 1919. j 

Section 204. Net Losses . 

It has been suggested that section 204, which affords 
relief in the case of net losses sustained in 4 ‘any tax 
able year beginning after October 31, 1918, and 
prior to January 1, 1920/’ should be made general or 
permanent, and that the definition of “net losses” con¬ 
tained in this section be amended to resolve in the af¬ 
firmative any doubt as to whether, if a taxpayer sus¬ 
tains losses both from the operation of his business 
and from the sale of capital assets other than| those 
constructed or acquired for the production of kar es¬ 
sentials, both kinds of losses are to be recognised in 
computing the net loss. 

In support of this suggestion it has been urgejd that 
as the legislation is now worded, it gives no benefit to 
a taxpayer whose business year runs from February, 
1919, to February, 1920, although a taxpayer khose 
business year coincides with the calendar year .1919 and 
a taxpayer whose year runs from November, 1918, to 
November, 1919, receives the benefit provided py the 
law. It is also urged in support of this suggestion that 
it is desirable to go further than the mere correction of 
this discrimination, and that the right to spread ja loss 
should be recognized as a permanent policy. It ijs said 
that the annual accounting period, the striking of a bal¬ 
ance of gain or loss every 12 months, is merely gn ap¬ 
proximation resting upon convenience and fiscal Neces¬ 
sity, and that the result shown is frequently unreal, for 
if a business concern makes $20,000 in 1918, loses $10,- 
000 in 1919, and makes $5,000 in 1920, it has not earned 
profits of $25,000 in the three-year period, but only 
$15,000. 

It has been suggested that these changes could be 
accomplished by an amendment in substantially the 
following form: 
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Strike out subdivisions (a) and (b) of section 204 
and substitute in lieu thereof the following: 

44 Sec. 204. (a) That as used in this section the 
term ‘net loss’ refers only to net losses resulting 
from either (1) the ojieration of any business reg¬ 
ularly carried on by the taxpayer, or (2) the bona 
fide sale by the taxpayer of plant, buildings, ma¬ 
chinery, equipment, or other facilities, constructed, 
installed, or acquired by the taxpayer on or after 
April 6, 1917, for the production of articles con¬ 
tributing the prosecution of the present war; and 
when so resulting means the excess of the deduc- 
• tions-nllowed by Iaw’ (e xc luding in t h e case uf eur- 

allowed mu a d educ t io n- -under 
except the deductions authorized by paragraph 6 
of subdivision (a) of section 234 and losses of the 
kind excluded by the limitation hereinbefore pre¬ 
scribed) over the sum of the gross income plus any 
interest received free from taxation both under 
this title and under Title III. 

“(b) If for any taxable year beginning after 
October 31, 1918, and endmg pWor-t - o January 1, 
■ 1920v it appears upon the production of evidence 
satisfactory to the Commissioner that anv tax- 
payer has sustained a net loss, the amount of such 
net loss shall, under regulations prescribed by the 
Commissioner with the approval of the Secretary 
be deducted from the net income of the taxpayer 
for the preceding taxable year; and the taxes im¬ 
posed by this title and by Title III for such preced¬ 
ing taxable year shall be redetermined accord¬ 
ingly Anv amount found to be due to the tax- 
* • 

payer upon the basis of such redetermination shall 
be credited or refunded to the taxpayer in accor¬ 
dance with the provisions of section 252. If such 
net loss is in excess of the net income for such 
preceding taxable year, the amount of such excess 
shall under regulations prescribed by the Com¬ 
missioner with the approval of the Secretary be 
allowed a§ a deduction in computing the net income 
for the succeeding taxable year.” 
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APPENDIX IV. 

Revenue Bill of 1921, H. R.—G7tli Congress, First 
Session. 

Report 350, Committee on Ways and Means, to accom¬ 
pany H. R. 8245. 

NET LOSSES. 

Section 204: Under existing law a business oper¬ 
ated at a loss for any rear can take no credit or deduc- 

•> %> 

tion for that loss against any profits which may be 
earned in succeeding years, although the revenue act 
of 1918 authorized a deduction for net losses for any 


taxable vear be in inline; after October 


18, and 


ending prior to January 31, 1920. The present bill 
proposes to revive the net loss allowance in modified 
form by providing that if for any taxable year begin¬ 
ning after December 31, 1920, it appears upon the 
presentation of evidence satisfactory to the I com¬ 
missioner that any taxpayer has sustained a net loss, 
the amount thereof shall be deducted from the net 
income of the taxpayer for the succeeding taxable 
year; and if such net loss is in excess of the net in¬ 
come for such succeeding taxable vear, the amount 
of such excess shall be allowed as a deduction in| com¬ 
puting the net income for the next succeeding taxable 
vear. 


(The same language is used by the Finance Commit¬ 
tee of the Senate, reported by Penrose September 2G, 
1921, except that there were slight changes in punctu¬ 
ation, not affecting the meaning.) 
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APPENDIX V. 

The Joseph & Feiss Company, Petitioner, v. Commis¬ 
sioner of Internal Revenue, Respondent. 

! (26 B. T. A. 1424) 

Docket No. 46465. Promulgated October 31, 1932. 


Trammell, dissenting: I dissent on tlie following 
grounds. First, upon the reasoning of the Circuit 
Court of Appeals in the case of United States v . Hoff¬ 
mani, decided September 26, 1932. Second, even under 
the Commissioner’s regulations no short period return 
was required under the facts of this case. Third, sec¬ 
tion 200 defines “taxable vear” as follows: 

The term “taxable year” includes in the case of the return made 
for a fractional part of a year under the provisions of this title or 
under regulations prescribed by the Commissioner with the approval 
of the Secretary, the period for which such return is made. 


It is to be observed that the statute does not define 
the taxable;year as being a period for which a return 
is required for a period less than a year, but “the 
period for which such return is made.” The taxpayer 
did not mak ; e any return for a fractional part of a year; 
therefore, gilder the definition contained in the statute 
the fractional years for which, as contended by the 
respondent, returns should have been made are not 
fractional year returns. The onlv taxable vears here 
are periods of twelve months. It is only when the re¬ 
turns are made for fractional parts of years, not when 
required to be made, that the statute provides that the 
term “taxable year” shall include a fractional part of 
a year. 

Smith and Sea well agree with this dissent. 
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APPENDIX VI. 

AVeissberger Moving & Storage Company, Inc.J Peti¬ 
tioner, v. Commissioner of Internal Revenue, 
Respondent. (20 B. T. A.! 1375) 

Docket No. 42780. Promulgated October 2l\ 1932. 


Van Fossan, dissenting: I am unable to agree with 
the majority of the Board in this case. The question 
presented may be briefly stated: Does each fraction of 
a year for which a separate return may be required be¬ 
cause of a change in the affiliated status during la cal¬ 
endar or fiscal year constitute a “taxable year” jm ap¬ 
plying the net loss provisions of the statute? j 

The “net loss” concept first made its appearance in 
the Revenue Act of 1918 (section 204 (b) ). It was 
enacted as a relief measure to cure the injustice oc¬ 
casioned by a strict application of the theory that each 
year was to be viewed separately and apart for tax 
purposes. Prior to this time there was no means af¬ 
forded a taxpayer whereby heavy losses occasioned in 
one year might be equalized by offsetting against large 
profits in other years. The provision allowed a tax¬ 
payer to deduct a net loss sustained for any taxable 
year beginning after October 31,1918, and ending prior 
to January 1, 1920, from net income for the preced¬ 
ing taxable year and to have taxes for the preceding 
year redetermined accordingly. If this applicktion 
fell short of affording relief, the taxpayer might apply 
the remaining excess as a deduction in computing net 
income for the succeeding taxable year. 

The Revenue Act of 1921 made the principle qf al¬ 
lowing net losses a permanent policy and provided for 
the deduction of a net loss for any taxable year begin¬ 
ning after December 31, 1920, from net income ojf the 
next succeeding (second) taxable year, and if th^ net 
loss be not thus absorbed, the excess remaining j was 
to be allowed as a deduction in computing net income 
for the next succeeding (third) taxable year. 
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The Revenue Act of 1924 (section 206) authorized 
the deduction of a net loss in computing net income 
for the succeeding (second) taxable year, and, if not 
absorbed, allowed a similar deduction in computing 
net income! for the next succeeding (third) taxable 
year. Similar provisions appear in the Revenue Acts 
of 1926 (section 206) and 1928 (section 117). 

I believe this question to be one that requires a con¬ 
sideration of certain basic principles in income ac¬ 
counting. We start with the concept recognized by the 
revenue acts in application of the Sixteenth Amend¬ 
ment and often announced bv the courts and the Board 

* 

that the income-tax laws are based on the theory of an 
annual accounting. (Sec. 212 (b), Revenue Act of 1918, 
and similar provisions in other acts: Burnet v. Sanford 
& Brooks Go., 282 U. S. 359; Wool ford Realty Co. v. 
Rose, 286 Uj. S. 319; 52 S. C. 568.) Similar evidences 
may be found elsewhere in the revenue acts. (Sec. 200 
of the Revenue Act of 1918; sec. 200 (1), 1921 Act.) 
By parallelism of reasoning it follows that when in 1918 
the net loss concept was introduced it was based on 
the principle of a taxable year of twelve months. 

In section 200 (a) of the Revenue Act of 1924 first 
appears the language that has given rise to the pres¬ 
ent controversy. After defining a taxable year substan¬ 
tially as it was defined in the 1918 and 1921 Acts, i. e 
as a calendar year or a fiscal year of twelve months, 
the Act of 1924 added the following: “The term ‘tax¬ 
able vear’ includes, in the case of a return made for a 
fractional part of a year under the provisions of this 
title or under regulations prescribed by the Commis¬ 
sioner with the approval of the Secretary, the period 
for which such return is made.” The section then 
concludes with the provision similar to former acts: 
“The first taxable voar, to be called the taxable year 

1924, shall be the calendar rear 1924 or anv fiscal vear 

• » _ • 

ending during the calendar year 1924.” The pro¬ 
visions of the Revenue Acts of 1926 and 1928 are sub¬ 


stantially identical. 

When we inquire the reason for the new provision 

appearing first in the 1924 Act we find the following 

statement bv the Wavs and Means Committee: 

• 
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In subdivision (a) of this section the term “taxable yeart' is de¬ 
fined to include a period of less than a year when a return is made for 
such period. Under the existing law the use of the term t taxable 
year” in the “net loss” section and other sections lias been construed 
not to cover the case of a return made by a taxpayer for a fractional 
part of a year with the result that the benefits of such sections are 
denied the taxpayers who are required by law to make a return for a 
fractional part of a year. 

Similar language in explanation was used by the 
Finance Committee in its report. It is thus apparent 
that the provision of the act giving rise to the present 
controversy was enacted solely as a measure of jrelief 
for taxpayers required by whatever circumstahce to 
make a return for a period of less than a full year. 
And it is this very relief provision which is sp con¬ 
strued in the instant case as to deny taxpayers the 
relief they claim, i. e., the application of net los$es to 
taxable years of twelve months each. The question 
confronting us is, Did Congress intend and db the 
revenue acts require such a construction? I think not. 

I have indicated that the revenue acts in application 
of the Sixteenth Amendment contemplate an ajmual 
accounting. AVe have next the pronouncement c\f the 
Supreme Court in the Woolford Realty Co. cash that 
an affiliated group is not a taxpayer. It is but a con¬ 
venient device for computing the tax liability o^; the 
separate corporations, each of which remains a tax¬ 
payer in its own right, regardless of the affiliation. 
Since the constituent corporations remain as taxpay¬ 
ers throughout affiliation, it would seem to follow 1 that 
the accounting practice of the corporations may npt be 
ignored, and to do so will violate both the spirit and 
the letter of section 212 (b) of the Revenue Act of 1926 
and similar sections. The fact that the several cor¬ 
porations may be required to make separate returns 
for periods of less than a year because of changes in 
the affiliation status seems to raise no insuperable bar¬ 
rier to recognition of the taxpayer’s true accounting 
period in determining real income. Since the corpo¬ 
ration and not the affiliated group is the taxpayer 
and is entitled to its own deductions, including it^ net 
loss deductions (Delaware & Hudson Co., 26 B. 'j. A. 
520), it is difficult to understand why the filing of two, 
or even ten, returns should affect the actual net in- 
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come of the taxpayer for the calendar year, which, as 
provided by section 212 (b), is based on an annual ac¬ 
counting. In the Delaware d: Hudson case we ex¬ 
pressed the thought that the Supreme Court has in¬ 
dicated that the statutory net loss provisions are to 
be applied separately to each member of the affiliated 
group and that the net loss of a corporation sustained 
prior to affiliation may not be applied to any extent 
against the net income of another corporation with 
which the former becomes affiliated. Nor can 1 detect 


any reason why a corporation which is otherwise en¬ 
titled to the. benefit of a net loss application should be 
deprived of the intended relief by reason of its asso¬ 
ciation as an affiliate during part of the time. Cer¬ 
tainly this would not have been true prior to the 1924 
Revenue Act and 1 believe it to be a strained construc¬ 


tion of the 1924 and later acts that has brought about 
such a result, if it be said that this ignores the period 
of affiliation, it may be rejoined that that is what the 
Supreme Court indicates should be done in determining 
income of the constituent corporations. 

There are conceivable situations in which the pro¬ 
visions of section 200 (a) of the Revenue Act of 1926 
and similar provisions in other acts would be prop¬ 
erly applicable—for example, where a company is in¬ 
corporated and begins operations within the year, or 
where a corporation discontinues or is dissolved, or, 
again, where it changes its accounting period. See 
Pennsylvania Electric Steel Castings Co., 20 B. T. A. 
602; Como Mills Co., 21 B. T. A. 7i2; Sunburst Refin¬ 
ing Co.. 23 Bi. T. A. S24. Instances such as these are the 
fractional parts of a year that Congress had in mind 
and intended to include in the term “taxable year” as 
defined in the 1924 Revenue Act. I believe the cited 
cases were correctly decided. It is, however, a far 
stretch of Congressional intention to hold that this 
somewhat parenthetical relief clause first found in the 
1924 Revenue Act, and actually intended to broaden 
the definition of a “taxable year,” was designed to 
work a revolution in the fundamental concept of an an¬ 
nual accounting and fasten on the law the fictional con¬ 
cept resorted to by respondent in this case, that each 
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period for which, a return may be filed, however] short 
the period or however many there may be in a jcalen- 
dar year, is a ‘‘taxable year” for all purposes [under 
the revenue act. 

An examination of the cases on this point tlial} have 
come before the Board reveals that prior to the Rev¬ 
enue Act of 1924 the Board held that a “taxable year” 
was a full year of twelve months. See Tacoma Gro¬ 
cery Co., 1 B. T. A. 1062; Arthur Walker £ Co. f 4 B. 
T. A. 151; Strain Bros., 19 B. T. A. 601; Generaf Box 
Corporation, 22 B. T. A. 725. j 

However, in Tolerton £ Warfield Co ., 23 B. T. A. 
892, there was involved the precise question now before 
us, arising under the 1924 Act. We there held that a 
period of less than a year, due to a change in the affili¬ 
ated status, is a taxable year in applying the net loss 
provisions of the act. This decision preceded the de¬ 
cision of the Supreme Court in the Woolford Realty 
case, in the light of which decision 1 now believ^ our 
position to have been in error. In that decision the Su¬ 
preme Court clarified the meaning and status of affili¬ 
ated corporations and reconciled the concept of an affili¬ 
ated group with that of the continuing independent 
existence of the constituent corporations. It alsb in¬ 
dicated the adherence of the Supreme Court t0 the 
underlying principle of an annual accounting. I Ac¬ 
cepting the principle of an annual accounting and! rec¬ 
ognizing the statutorv right to consider net losses in 
computing income, and associating therewith the es¬ 
tablished rule that the corporation remains as the] tax¬ 
payer, regardless of affiliation, we are led logically to 
the conclusion that in applying net losses the 4 1 tax¬ 
able year” contemplated by the statute for such a pur¬ 
pose is, except in unusual situations such as have been 
indicated, a taxable year of twelve months. 

Smith and Sea well agree with this dissent. 

Trammell, dissenting: I dissent on the grounds set 
forth in my dissenting opinion in the case of Joseph 
& Feiss Co., 26 B. T. A. 852. 





V'-v A • 

•S V ••-.««> . w - *.« 4* » »- *. » * - V^*, ^ • 


— *■ •— ■' 

<• -aj* 


^ . %• • . *. ... // •• f , ' 

-• • • ■* ••“ 

r jtSTRJCT C--' CClXi»v,.. '• 

DEuB 9 

. f ;• • i+ S.C s'-'? „•*- ~ 

;,.>w 

CLET<* 

No. 6015 


In the Court of Appeals of the District of 

Columbia 


Wishnick-Tumpeer, Inc., petitioner 

u. 

Guy T. Helvering, Commissioner of Internal 

Revenue, respondent 


ON PETITION FOR REVIEW OF DECISION OF THE UNITED 
STATES BOARD OF TAX APPEALS 


BRIEF FOR THE RESPONDENT 


SEW ALL KEY, 

WALTER L. BARLOW, 

Special Assistants to the Attorney General. 


INDEX 


Page 


Opinion below_ 1 

Jurisdiction. 1 

Question presented_ 2 

Statutes and Regulations Involved.. 2 

Statement.__ 6 

Summary of Argument. 7 

Argument.. 8 

Conclusion_ 12 

CITATIONS 

Cases: 

Alameda Investment Co. v. McLaughlin, 33 F. (2d) 120_ 8 

American La Dentelle, Inc. f v. Commissioner , 1 B.T.A. 575_ 10 

American JPaper Exports v. Bowers , 54 F. (2d) 508_ 10 

Arnold Constable Corp. v. Commissioner, 26 B.T.A. 1427. . 10 

Beneficial Loan Society v. United States, 48 F. (2d) 689, 

cert, denied, 284 U.S. 633.... 10 

Butterfield v. Stranahan , 192 U.S. 470_ 9 

Commissioner v. Riley Stoker Corp., decided Nov. 10, 1933. 10 

DaUon v. Bowers, 287 U.S. 404_ 11 

Duke Power Co. v. Commissioner, 44 F. (2d) 543, cert. 

denied, 282 U.S. 903...... 8 

Green River Distilling Co. v. Commissioner, 16 B.T.A. 395.. 10 

Joseph and Feiss Co. v. Commissioner, 26 B.T.A. 1424. 10 

Lucas v. St. Louis National Baseball Club, 42 F. (2d) 984, 

cert, denied, 282 U.S. 8S3_ 8 

Pennsylvania Chocolate Co. v. Lewellyn, 27 F. (2d) 762_ 11 

Radiant Glass Co. v. Burnet, 54 F. (2d) 718_ S 

St. Louis & Iron Mountain Railway v. Taylor, 210 U.S. 281. 9 

Union Bridge Co. v. United States, 204 U.S. 364... 9 

United States v. Grimaud, 220 U.S. 506... 9 

Weissberger Moving & Storage Co. v. Commissioner, 26 

B.T.A. 1375.. 10 

Woolford Realty Co. v. Rose, 286 U.S. 319... 10 

Statutes: 

Revenue Act of 1924, c. 234, 43 Stat. 253, Sec. 200_ 11 

Revenue Act of 1928, c. 852, 45 Stat. 791: 

Sec. 47__. 2 

Sec. 48. 3 

Sec. 117. 3 

Treasury Regulations 75, promulgated under Sec. 141 (b) of 
the Revenue Act of 1928: 

Art. 13. 4 

Art. 14_ 5 

Art. 41. 5 

28004—33 m 






























In the Court of Appeals of the District of 

Columbia 


No. 6015 


Wishnick-Tumpeer, Inc., petitionee 1 

V. I 

Guy T. Helveeing, Commissioner of Internal 

Revenue, respondent 


ON PETITION FOR REVIEW OF DECISION OF THE UNITED 
STATES BOARD OF TAX APPEALS 


BRIEF FOR THE RESPONDENT 


OPINION BELOW 

I 

The only previous opinion in this case is thp,t of 
the United States Board of Tax Appeals (R. 9|13), 
which is reported in 27 B.T.A. 548. | 

i 

JURISDICTION 

i 

This petition for review involves deficiencies in 
income tax for the period January 1 to June 30, 
1929, in the amount of $1,231.04 and is taken from 
a decision of the Board of Tax Appeals entered 
February 9, 1933 (R. 13). The case is brought 

to this Court upon stipulation of venue (R. 13) by 

(i) 


i 
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petition for review filed May 9, 1933 (R. 14), pur¬ 
suant to provisions of Sections 1001-1003 of the 
Revenue Act of 1926, c. 27, 44 Stat. 9, as amended 
by Section 1101 of the Revenue Act of 1932, c. 202, 
47 Stat. 169. 

• QUESTION PRESENTED 

The petitioner, the parent corporation of an af¬ 
filiated group, changed its accounting period from 
a calendar vear to a fiscal vear ending June 30. 
The Pioneer Asphalt Company, one of its subsid¬ 
iaries, prior to this time reported its income sep¬ 
arated on the basis of a fiscal vear ending October 
31. The Pioneer Asphalt Company failed to file a 
separate return for the two months period Novem¬ 
ber 1 to December 31,1928. The question is, May a 
statutory net loss sustained by the Pioneer Asphalt 
Company for its fiscal year ending October 31,1927, 
be deducted in computing the net income of the 
consolidated group for the period ending June 30, 
1929? 

STATUTES AND REGULATIONS INVOLVED 

Revenue Act of 1928, c. 852, 45 Stat. 791: 

Sec. 47. Returns for a Period of Less 
than Twelve Months. 

(a) Returns for short period resulting 
from change of accounting period .—If a 
taxpayer, with the approval of the Commis¬ 
sioner, changes the basis of computing net 
income from fiscal year to calendar year, a 
separate return shall be made for the period 
between the close of the last fiscal year for 
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i 


which return was made and the following 
December 31. If the change is from Icalen- 
dar year to fiscal year, a separate Return 
shall be made for the period between the 
close of the last calendar year for which re¬ 
turn was made and the date designated as 
the close of the fiscal year. j 

Sec. 48. Definitions. 

When used in this title— 

(a) Taxable year .—“Taxable year” 
means the calendar year, or the fiscal year 
ending during such calendar year, updn the 
basis of which the net income is commuted 
under this Part. “Taxable year” includes, 
in the case of a return made for a fractional 
part of a year under the provisions oi* this 
title or under regulations prescribed bjy the 
Commissioner with the approval of thd Sec¬ 
retary, the period for which such return is 
made. The first taxable year, to be called the 
taxable year 1928, shall be the calendar year 
1928 or any fiscal year ending during the 
calendar year 1928. 

Sec. 117. Net Losses. 

I 

* * * * * | 

(b) Net loss as a deduction .—If, foil any 
taxable year, it appears upon the production 
of evidence satisfactory to the Commissioner 
that any taxpayer has sustained a net loss, 
the amount thereof shall be allowed as 4 de¬ 
duction in computing the net income of the 
taxpayer for the succeeding taxable year 
(hereinafter in this section called “second 
year”), and if such net loss is in excess of 
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such net income (computed without such de¬ 
duction), the amount of such excess shall be 
allowed as a deduction in computing the net 
income for the next succeeding taxable year 
(hereinafter in this section called “ third 
year”) ; the deduction in all cases to be made 
under regulations prescribed by the Commis¬ 
sioner with the approval of the Secretary. 
***** 

(e) Net loss for 1926 or 1927. —If for the 
taxable year 1926 or 1927 a taxpayer sus¬ 
tained a net loss within the provisions of the 
Revenue Act of 1926, the amount of such net 
loss shall be allowed as a deduction in com¬ 
puting net income for the two succeeding 
taxable years to the same extent and in the 
same manner as a net loss sustained for one 
taxable year is, under this Act, allowed as a 
deduction for the two succeeding taxable 
years. 

Treasury Regulations 75, promulgated under Sec¬ 
tion 141 (b) of the Revenue Act of 1928. 

Art. 13 .—Change in Affiliated Group Dur¬ 
ing Taxable Year . 

***** 

(g) Separate returns for Periods not in¬ 
cluded in Consolidated Return .—If a corpo¬ 
ration, during its taxable year, becomes a 
member of an affiliated group, its income for 
the portion of such taxable year not included 
in the consolidated return of such group 

must be included in a separate return 
* * * 
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Art. 14.— Accounting Period of an Affil¬ 
iated Group. —The taxable year of tbe par¬ 
ent corporation shall be considered ps the 
taxable year of an affiliated group which 
makes a consolidated return, and thte con¬ 
solidated net income must be computed jon the 
basis of the taxable year of the parexit cor¬ 
poration. 

Art. 41. — Net Losses. \ 

* * * * * 

(c) Net Losses sustained by Separate 
Corporation Prior to Consolidated Return 
Period. —A net loss sustained by a corpora¬ 
tion prior to the date upon which its income 
is included in the consolidated return of an 
affiliated group (including any net loss sus¬ 
tained prior to the taxable year 1929) shall 
be allowed as a deduction in computing the 
consolidated net income of such group in the 
same manner, to the same extent and;upon 
the same conditions as if the consolidated 
income were the income of such corpora¬ 
tion; but in no case in which the affiliated 
status is created after January 1, 192^, will 
any such net loss be allowed as a deduction 
in excess of the cost or the aggregate basis 
of the stock of such corporation owncfd by 
the members of the group. 

(d) Taxable Year. —Any period oil less 
than 12 months for which either a separate 
return or a consolidated return is filed, un- 
der the provisions of article 13, shall be con¬ 
sidered as a taxable year. 
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STATEMENT 

Prior to October 31, 1928, petitioner owned 
99i percent of the capital stock of the Pioneer 
Asphalt Company but did not file a consolidated 
return. The Pioneer Asphalt Company filed a 
separate return for the fiscal year ending October 
31, 1928, and the petitioner filed a separate return 
for the calendar year ending December 31, 1928. 
At petitioner’s request, on May 28, 1929, permis¬ 
sion was granted by the Commissioner for it to 
change its taxable rear from the calendar year to 
a fiscal year ending June 30, with a provision in 
such permit that in order to effect the change the 
petitioner would be required to file a return on and 
before September 15, 1929, covering the period 
January 1,1929, to June 30,1929 (R. 10). 

For the period ending June 30, 1929, the peti¬ 
tioner, Wishniok-Tumpeer, Inc., New York (an¬ 
other subsidiary), and the Pioneer Asphalt Com- 

% 

pany filed a consolidated return, which return in¬ 
cluded the net income of the petitioner and the New 
York Company for the six months’ period January 
1 to June 30, 1929, and the income of the Pioneer 
Asphalt Company for the eight months’ period No¬ 
vember 1,11928, to June 30, 1929. The income of 
the Pioneer Asphalt Company was arrived at by 
deducting from the income of such company for 
such a period a statutory net loss for the fiscal year 
ended October 31, 1927, of $16,350.34. No part of 
this statutory net loss had been used to compute the 
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income for the fiscal year ended October 31^ 1928, 
for the reason that all of the net income fo^ such 
fiscal year had been offset by a statutory n^t loss 
sustained during the fiscal year ended October 31, 

1926 (R. 11). j 

The Commissioner of Internal Revenue deter¬ 
mined that the net income of the Pioneer Asphalt 
Company should be computed from November 1 to 
December 31,1928, and the statutory net loss taken 
for that period and that it could not be used ip com¬ 
puting the consolidated net income for the period 
January 1 to June 30, 1929 (R. 6). The effect of 
this determination was to disallow the supi of 
$11,191.09, the remainder of the statutory ne^: loss 
for 1927 as a deduction in computing the net ipcome 
of the Pioneer Asphalt Company and of thej con¬ 
solidated group for the period ending June 30, 
1929 (R. 11). The Commissioner of Internal 
Revenue determined a deficiency in the supi of 
$1,231.04 (R. 5, 7), which determination upop ap¬ 
peal to the Board of Tax Appeals was affirmed 
(R. 13). I 

SUMMARY OF ARGUMENT 

A return was required of the Pioneer Asphalt 
Company for the period November 1, 1928, td De¬ 
cember 31, 1928. This two months’ period consti¬ 
tuted the third taxable year of the Pioneer Asphalt 
Company and was the last year in which the appli¬ 
cation of a net loss sustained by that companjy in 

1927 might be used in the computation of its net 
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income and was therefore not available in any part 
in the computation of the income of the affiliated 
group for the period January 1 to June 30,1929. 

ARGUMENT 

Section 141 (a) of the Revenue Act of 1928 gave 
to the petitioner and its subsidiaries the right to 
file a consolidated return and the filing of such 
return constituted an election and a consent to 
comply with the regulations of the Commissioner. 
Radiant Glass Co. v. Barnet, 54 F. (2d) 718 (App. 
D.C.); Duke Power Co. v. Commissioner, 44 F. 
(2d) 543 (C.C.A. 4th), cert, denied 282 U.S. 
903; Lucas v. St. Louis National Baseball Club, 
42 F. (2d) 984 (C.C.A. 8th) ; cert, denied, 282 U.S. 
883; Alameda Investment Co. v. McLaughlin, 33 
F. (2d) 120 (C.C.A. 9th). 

Article; 13 (g) of Treasury Regulations 75, 
supra, provides that if a corporation during its 
taxable year becomes a member of an affiliated 
group, its income for the portion of such taxable 
vear, not included in the consolidated return of 
such group, must be included in a separate return. 
Article 14 provides that the taxable year of the 
parent corporation shall be considered as the tax¬ 
able year of the affiliated group making a consoli¬ 
dated return. Article 41 (d) provides that any 
period of less than 12 months for which either a 
separate or consolidated return is filed shall be 
considered as a taxable year. 

Petitioner asked for and received permission to 
change its accounting period from a calendar year 
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to a fiscal year ending June 30. This perrhission 
was granted upon the express condition that peti¬ 
tioner agree to be bound by the provisions bf the 
Regulations 75, which had been promulgated pur¬ 
suant to express statutory authority (Sectibn 142 
(a) of the Revenue Act of 1928) and therefore 
have the force and effect of law. United States 
v. Grimaud, 220 U.S. 506, 516, 523; Butterfield v. 
Stranahan, 192 U.S. 470, 496; Union Bridge Co . 
v. United States, 204 U.S. 364, 378; St . Lokiis & 
Iron Mountain Railway v. Taylor, 210 U.SI. 281, 
287. j 

In the instant case, prior to October 31, 1928, 
the Pioneer Asphalt Company and the petitioner 
were affiliated, although no consolidated rfeturn 
was filed by them until the period ended Jupe 30, 
1929. Theretofore separate returns had beenj filed, 
the last return for the Pioneer Asphalt Company 
having been made on the basis of a fiscal year ended 
October 1, 1928, and the last return for the peti¬ 
tioner having been for the calendar year elnded 
December 31,1928. Inasmuch as the petitioned* and 
the Pioneer Asphalt Company had both made |their 
election and consistently filed separate retprns, 
they were required both by the Act and Regulations 
to continue to do so until permission to chang^ was 
granted them. 1 * 

Therefore at no time prior to February 1, 1929,. 
was there any authority for treating the earpings 
of the Pioneer Asphalt Company other than on 
a separate basis. Accordingly, for the period of 
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November and December 1928, the income of such 
company and the deductions properly applicable 
thereto must be considered independently of the 
consolidated group. Thus it is perfectly clear that 
a separate return was required of the Pioneer 
Asphalt Company for the two months’ period prior 
to January 1,1929, and this period must be consid¬ 
ered as constituting a taxable period under Article 
41 (b) of Treasury Regulations 75, supra. Com¬ 
missioner v. Riley Stoker Corporation, decided No¬ 
vember 10, 1933 (C.C.A. 1st), 1 Beneficial Loan 
Society v. United States, 48 F. (2d) 689 (C.Cls.), 
cert, denied, 284 U.S. 633; American Paper Ex¬ 
ports v. Bowers, 54 F. (2d) 508 (C.C.A. 2d) ; Amer¬ 
ican La Dentelle, Inc., v. Commissioner, 1 B.T.A. 
575; Green River Distilling Co. v. Commissioner, 
16 B.T.A. 395; W eissberger Moving & Storage Co. 
v. Commissioner, 26 B.T.A. 1375; Joseph and Feiss 
Co. v. Commissioner, 26 B.T.A. 1424, now pending 
on appeal in the Circuit Court of Appeals for the 
4th Circuit. 

When the petitioner seeks deductions in 1929 of 
losses sustained in prior years by its subsidiaries, 
its right thereto must be found in a specific provi¬ 
sion of the statute. Arnold Constable Corpora¬ 
tion v. Commissioner, 26 B.T.A. 1427, now pending 
on appeal in the Circuit Court of Appeals for the 
Second Circuit. American Paper Exports v. 
Bowers, 54 F. (2d) 508, 509 (C.C.A. 2d); Woolf ord 


1 Prentice-Hall 1933, pp. 2300.443-2300.445. 
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Realty Co. v. Rose, 286 U.S. 319, 326; Dalton v. 
Bowers, 287 U.S. 404, 409. Section 117 (b) of the 
Revenue Act of 1928, provides that if for any tax¬ 
able year a taxpayer sustains a net loss, the aipount 
thereof shall be allowed as a deduction for th^ next 
two succeeding taxable years. Since a return was 
required of the Pioneer Asphalt Company fdr the 
period November 1, 1928, to December 31, 1928,. 
this period constituted the “third taxable yeaV” in 
the application of the net loss sustained by! that 
company in 1927 and could not be used by the peti¬ 
tioner in computing the income of the affiliated 
group from January 1 to June 30, 1929. W^eiss- 
berger Moving & Storage Co . v. Commissioner,, 
supra; Joseph and Feiss Co. v. Commissioner, 
supra; Arnold Constable Corporation v. Commis¬ 
sioner, supra; Pennsylvania Chocolate Co. v. 
Lewellyn, 27 F. (2d) 762, 764 W.D. (Pa.); Com¬ 
missioner v. Riley Stoker Corporation, supra. \ 
Petitioner contends (Br. 14-25) that the legisla¬ 
tive history of the net loss provisions of the various 
Revenue Acts, together with Section 48 of the 1928 
Act, indicates that the change in the definition of 
a “taxable year” made in 1924 (Sec. 200 of the 
Revenue Act of 1924, c. 234, 43 Stat. 253) was “for 
the purpose of broadening the relief” to the tax¬ 
payer. The language of Section 48 of the Revenue 
Act of 1928 is so unambiguous and clear in its terms 
as to make it unnecessary to look to legislative his¬ 
tory for its construction. The Acts of 1924, 1926, 
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and 1928 do not explain or restrict the Act of 1918, 
c. 18, 40 Stat. 1057, and the Act of 1921, c. 136, 42 
Stat. 227, but serve rather to clarify a provision in 
the former acts, the construction of which was 
doubtful. Any doubt or ambiguity regarding the 
meaning of “taxable year” was thus removed by an 
express provision. Commissioner v. Riley Stoker 
Corporation, supra . 

CONCLUSION 

It follows therefore that the decision of the 
Board of Tax Appeals is in accord with the law 
and should be affirmed. 

Sewall Key, 

i Walter L. Barlow, 

Special Assistants to the Attorney General. 

December 1933. 
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IN THE 


(Hntteb States Court of appeals; 

FOR THE DISTRICT OF COLUMBIA!. 


No. 6015. 


\\ ishxick-Tumpebr, Inc., Appellant , | 

v . 

Guy T. Helvekixg, Commissioner of Internal Revenue, 

Appellee. 


APPELLANT’S BRIEF ON MOTION F<}R 

REHEARING. 


This case is before this Court on appellant’s |lotion 
for Rehearing, filed March 23, 1934, for the purpose of 
staying tlie finality of the judgment under the decision 
of March 12, 1934, pending the decision of the United 
States Supreme Court in Helvering v. Morgan’s, Inc., 
et als. (55 S. Ct. 60), and submitting such decision to 
this Court. 

The case was originally before the Court on appel¬ 
lant’s Petition for Review of the decision of the limited 
States Board of Tax Appeals (27 B. T. A. 548). 

Court affirmed the decision of the Board. 

The question on which this case was decide^ was 
also present and decided in the cases of 


This 
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Weissberger Moving & Storage Co. vs. Com¬ 
missioner, 26 B. T. A. 1375; 

Joseph & Feiss Company v. Commissioner, 26 
B. T. A. 1424; 

Arnold, Constable Corp. v. Commissioner, 26 

B. T. A. 1427; 

Morgan’s Inc. cf ols. v. Commissioner (Memo¬ 
randum opinion, promulgated November 5, 
1932); 

Crossett Western Companv v. Commissioner, 27 
B. T. A. 258; 

all of which were also decided by the Board of Tax 
Appeals against the petitioners. The case of Weiss- 
berger Moving & Storage Company was not appealed. 
The decisions in the Joseph & Feiss Company; Arnold, 
Constable Corporation; Morgan’s, Inc*.; and Crossett 
Western Company cases were reversed on review by 
the Circuit Courts of Appeal of the Sixth, Second, 
First, and Third Circuits, respectively. 

The Government applied for writ of certiorari in 
the case of Morgan’s, Inc., et als., on the ground that 
there was a conflict between the decision of the Circuit 
Court of Appeals for the First Circuit in that case, 
and that rendered in the instant case, and certiorari 
was granted. 1 

Petition for Rehearing was filed bv the Government 


* (1 Reasons for granting the writ: 

“The decision below is in direct conflict with the decision of the 
Court of Appeals for the District of Columbia in Wishnick-Tumpeer, 
Inc., v. Commissioner, decided March 12. 1034. The opinion in this 
this case is not yet reported, but a copy is printed as Appendix B of 
this petition {infra, pp. 14-23). Although the Wish nick-Tumpeer 
case arose under the Revenue Act of 1928. and invoked the provi¬ 
sions of Regulations 75, there is, we submit, no basis of distinction 
between the two cases on this ground. In each case the ultimate 
question is the meaning of the word ‘taxable year’ as used in the 
applicable section of the statute . 7 ’ 

(Extract from the Government's application for Writ of Cer¬ 
tiorari.) 
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in the Second Circuit in the case of Arnold, Constable 
Corporation v. Commissioner; in the Sixth Circuit 
in the case of The Joseph & Feiss Company vj. Com¬ 
missioner ; in the Third Circuit in the case of Crossett 
Western Company v. Commissioner; and by tlie peti¬ 
tioner in the instant case; for the purpose of paying 
the finality of the judgments pending the decision of 
the United States Supreme Court in Helvering if. Mor¬ 
gan's, Inc., et als. 

Following the decision in Morgan’s Inc., fine! deci¬ 
sions reversing the Board of Tax Appeals were en¬ 
tered by the United States Circuit Courts of Appeal 
for the Second, Sixth and Third Circuits, respectively, 
in Arnold, Constable Corporation v. Commissioner; 
The Joseph & Feiss Company v. Commissioner; and 
Crossett Western Company v. Commissioner. 

Counsel have been unable to reach an agreement 
that the decision of the Supreme Court in Morgan’s, 
Inc., is controlling in the instant case, and at a con¬ 
ference with the Honorable Chief Justice on January 
23, 1935, thirty days from January 26 was granted 
for the purpose of stipulating that the decision jof the 
Supreme Court in Helvering v. Morgan’s, Inc., £t als., 
is controlling in the case; or for the filing of briefs on 
that question. 

This brief is filed by counsel for petitioner-appellant 
in accordance with this permission and followin 
elusion of counsel than an agreement to stipulat 
not be reached. 


g con- 
e can- 


THE FACTS. 

I 

It is not deemed necessary to repeat all thej facts, 
but particular attention is directed to the following, 
all of which are essential to a consideration of thd ques¬ 
tion involved herein: 
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(1) The question involved relates to the determina¬ 
tion of the income of Pioneer Asphalt Company only. 
As that income is in part reflected in the consolidated 
income of the group and the tax was assessed against 
the parent company, Wislmick-Tumpeer, Inc., which 
thereby became the petitioner before the Board and 
this Court, confusion mav result. It is necessary to 
have clearly in mind the fact that the question does not 
involve the income of Wislmick-Tumpeer, Inc. 

(2) Xor does it involve the consolidated net income 
of the affiliated group. 

(3) The short period, Xovember-Deeember, 1928, 
for which it has been held a separate return should 
have been filed by Pioneer Asphalt Company (no sepa¬ 
rate return was filed), was not the result of a change 
in the affiliated status. The several companies were 
affiliated throughout all years involved in the case, 1927 
to 1929, inclusive. (R. p. 10.) Prior to 1929, although 
affiliated thev did not elect to file consolidated returns. 

V 

(4) Xor was it the result of a change in the account¬ 
ing period of Pioneer Asphalt Company, but resulted 
onlv because it is held that the consolidated return 
must be limited to the period January 1-June 30, 1929, 
under the provisions of Article 14 of Regulations 75. 
The effect of the change in the accounting period was 
only to reduce the fiscal year of Pioneer Asphalt Com¬ 
pany (and therefore its taxable year, Sec. 48 (a), Rev¬ 
enue Act of 1928) from twelve to eight months by 
omitting from its taxable year 1929 the months July- 
Oc.tober, 1929. It is for this later period only, July 1- 
October 31, 1929, a separate return is required by Sec. 
47 (a) of the 1928 Act. 
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STATUTES AND REGULATIONS. 

For convenience these are contained in an appendix. 

| 

QUESTION INVOLVED. I 

The question involved is whether or not the decision 
of the United States Supreme Court in Helvering v. 
Morgan’s Inc., et als., supra, is controlling in the in¬ 
stant case. 

THE ARGUMENT. 

Petitioner-appellant submits that the decision of the 
Supreme Court in Helvering v. Morgan’s, Inc., is con¬ 
trolling for the following reasons : 

(1) The question presented and decided is tin? same 
in both cases. 

(2) The cases cannot be distinguished: 

(a) On the facts; I 

(b) On the law. J 

The Question Presented is the Same. 

The decision of this Court was bottomed uppn its 
decision of the precise question presented to tlie Su¬ 
preme Court in Helvering v. Morgan’s, Inc., e,t als., 
and which was decided in that case. After setting 
forth what the Commissioner did, this Court saj.d: 

“ The Commissioner accomplished this iresult 
by treating the period November and December, 
1928, as a separate taxable year. 

“The single question, therefore, we have to de¬ 
termine is, whether his action in this respect was 
correct.” 
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In Helvering v. Morgan’s, Inc. et als., the Supreme 
Court said: 

“This petition for writ, 292 IT. S. 618, presents 
for determination the single question, whether the 
two separate periods in 1925, for which the tax¬ 
payer made separate income tax returns, consti¬ 
tute two ‘taxable years’ within the meaning of 
sec. 206 of the Revenue Act of 1926, c. 27, 44 Stat. 
9, 17, which permits the taxpayer suffering a net 

loss in anv taxable vear to deduct it from taxable 
• » 

gains in the two succeeding taxable years.” 

The question pretexted in each of these cases is, 
therefore, the same. It was so considered when cer¬ 
tiorari was applied for. (Vide: footnote, p. 2.) 


The Question Decided is the Same. 

In reaching its conclusion this Court said: 

“* * * By both statute and regulations (act 

1928, sec. 48(a), supra; reg. 75, art. 41(d)) the tax¬ 
able year is defined to be the period for which a 
return is filed, though only a fractional part of the 
year. The language is plain, and there is no need 
for resort to anv other source to discover its mean- 
ing. The argument of Tumpeer would require us 
to reject the ordinary rule of interpretation and 
to sav that the words used should be given no ef- 
feet because to do so would defeat the obvious 
purpose of Congress to permit net losses to be 
spread over a full three-year period. This we do 
not feel we may properly do.” 


In Morgan’s, Inc., the Supreme Court said: 

“The provision that the term ‘taxable year’ 
‘includes’ the period of less than twelve months for 
which a separate return is made, when read only 
with its immediate context, is not free from am¬ 
biguity. ’ ’ 


After discussing the apparent intent of the Congress 
in the entire legislation touching the carrying forward 
of net losses, and particularly the apparent intent in 

the addition to Section 200 (a) of the Revenue iAct of 

1 

1924 the words “The term ‘taxable vear’ includes, in 
the case of a return made for a fractional paijt of a 
year under the provisions of this title or undeij regu¬ 
lations prescribed by the Commissioner with the ap¬ 
proval of the Secretary, the period for which siiich re¬ 
turn is made,” it concludes that the Congress clid not 


intend by this amendment to withhold from the tax¬ 
payer any of the benefits provided in Section 206. 

ki Thc implication is clear that there ivas not, 
* • * and that the taxpayer filing a return for a 

part of his taxable year should stand on thq same 
footing, with respect to carrying over a loss bhown 
by his return, as the taxpayer who had filefi a re¬ 
turn for the entire twelve months of the san\e tax¬ 
able year . This intention was made effective by 
the addition to Sec. 200 of words which, in terms, 
made the phrase ‘taxable year’ as used in Sec. 206 
include ‘in the case of a return for a fractional 
part of a year,’ that part of the taxable year for 
which the return is made. Thus, under Sec . 206 
the loss for a taxable year which may be carried 
over includes the loss for the fractional part of 
the taxable year of the taxpayer, for which a sepa¬ 
rate return is required.” 


The question decided is, therefore, the same. | 

The ultimate question presented and decided in the 
two cases is therefore the same and the answer tj> that 
question is settled. The fractional part of a ye^r for 
which a return may be required is not a “taxable 
year” for the purpose of determining the perio|d for 
which a net loss may be carried forward. 
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If, then, the decision in Morgan’s, Inc., (55 S. Ct. 
60), is not controlling in the instant case, the two cases 
must be distinguished. 

The Cases Cannot Be Distinguished. 

(a) On the facts. The essential facts are the same. 
Both taxpayers were required to file separate returns 
for a fractional part of a year; in both cases the re¬ 
spondent held that each such fractional part of a year 
constituted a “taxable vear” and limited the carrv- 

* v 

over privilege accordingly. The cases, therefore, can¬ 
not be distinguished on the facts. 

( b) On the laic. The language of the statutes gov¬ 
erning the two cases, insofar as it relates to the defini¬ 
tion of “net losses”, “taxable year”, and to the right 
to carry forward net losses, is precisely the same. The 
Revenue Act of 1928, however, contained a provision 
relating to the filing of consolidated returns for 1929 
and subsequent years (Sec. 111(a)). The cases, there¬ 
fore, cannot be distinguished on the law unless because 
of this provision (Sec. 141(a)). 

The provisions of Section 141(a) extended the privi¬ 
lege of filing consolidated returns for 1929 and subse¬ 
quent years conditional upon the acceptance of regu¬ 
lations to be issued bv the Commissioner and it is con- 

•/ 

tended that these regulations (Regulations 75) provide 
that a fractional part of a year is a “taxable year.” 
But this is not necessarily a correct interpretation of 
Regulations 75 construed in relation to the facts of 
this case. 

Regulations 75 do not define the short period Novem- 
ber-December, 192S, as a “taxable year” and if so con¬ 
strued they cannot effectuate this result. 
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In Art. 2 (f), it is provided that the terms “taxable 
year” and “fiscal year” used in Sec. 48, ar|d “net 
loss” used in Sec. 117, have the meaning assigned to 
them by the Act unless specifically otherwise defined. 
Taxable year is not specifically otherwise definecj except 
in Art. 41 (d), which by its very terms is limited fo those 
cases in which a separate or consolidated return 1 is filed 
under the provisions of Art. 13. Art. 13 relates to 
changes in the affiliated group during the taxable year. 
There were no such changes here. The definition in 
Art. 41 (d) is not, therefore, applicable, and the term 
“taxable year” has the meaning assigned to it by the 
Revenue Act of 1928 which was bv analogv construed 
in Helvering v. Morgan’s, Inc. 

While Art. 14 of Regulations 75 does not specifically 
define “taxable year” it ascribes to the term a limited 
meaning and therefore should be considered. Ipirst it 
must be noted that Art. 14 does not refer to tie tax¬ 
able year of a single affiliate , which is the fact in the 
instant case with which we are alone concerned— i. e.. 

i 

the taxable year of the Pioneer Asphalt Company. 
Art. 14 refers to the taxable year of the consolidated 
group , an entirely different matter. After the income 
of the various affiliates is separately determined, this 
income is combined into the consolidated net income. 
We are here concerned with the income of one member 
of the group, a separate taxpayer, and this taxpayer 
is entitled to carry forward its net loss and apply it 
against its net income for the purpose of determining* 
its taxable net income. (Swift & Company v. U. S., 38 
Fed. 2d. 365; Woolford Realty Company v. Rose, 286 
U. S. 319, 52 S. Ct. 568). Article 14 prescribes how 

much of this net income shall be included in tlie con- 

* 

solidated net income, which is that portion allocable 
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to the six months period January 1-June 30, 1929, 
the taxable year of the parent company. 

Thus it will be seen that Art. 14 does not have any 
bearing upon the question here involved—the right of 
Pioneer Asphalt Company to carry forward a net loss 
sustained in 1927 against its income for its taxable 
year 1929 (the income for 1928 having been offset by 
a net loss for the year 1926). 

It is well settled that regulations cannot alter nor 
amend a revenue law; tliev can onlv regulate the mode 
of proceeding to effectuate the intent of the Congress. 
(Morrill v. Jones, 106 U. S. 466; Ramsay v. Commis¬ 
sioner, 66 Fed. 2d. 316; Wilson v. Anderson, 60 Fed. 
2d. 52. Nor can tliev narrow, limit, denv or destrov 
rights given to taxpayers by statute. Sawyer v. U. S., 
10 Fed. 2d. 416. 

And in its decision in this case this Court said: 

“As was said by the Supreme Court in Wool- 
ford Realty Co. v. Rose, 286 U. S’. 319, 330-31, 4 The 
Revenue Act of 1928 (Section 141(b)) protects 
against unfair evasions in the making of consoli¬ 
dated returns bv increasing the discretionarv 
power of the Commissioner in prescribing regula¬ 
tions/ i The authority, of course, must he used 
fairly and so as not to do any violence to the p?o- 
visions of the statute, * * V’ (Italics sup¬ 

plied.) 

If, then, any of the provisions of Regulations 75 are 
construed so, as to alter or amend the applicable pro¬ 
visions of the Revenue Act of 1928, or to narrow, limit 
or destroy rights given to taxpayers by this Act, they 
are a nullity. The interprepation sought to be placed 
upon them so as to distinguish this case from Helver- 
ing v. Morgan’s, Inc., would do violence to the lan- 
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guage of the Statute as interpreted by the Supreme 
Court, and in fact would completely nullify it. 

It is doubtful whether this was the intent of tjlie Reg¬ 
ulations. It is significant to note that these J regula¬ 
tions were adopted and promulgated before tljie deci¬ 
sion in Helvering v. Morgan’s, Inc., and at |a time 
when there was some confusion as to whether (ir not a 
fractional part of a year constitutes a taxable year. 
This is pointed out by the Board of Tax Appeals in 
its decision in Lefcourt Realty Corporation Com¬ 
missioner, (31 B. T. A. No. 183, January 3,1935^ in the 
following language: 

“It should be noted that Regulations 75 were 
promulgated prior to the decision of the Supreme 
Court in Helvering v. Morgan’s, Inc., supr^. Had 
the respondent had the benefit of the interpreta¬ 
tion placed upon the term ‘taxable year’ contained 
in the above cited decision of the Supreme Court, 
presumably he would not have provided in his 
regulations that ‘any period of less than twelve 
months for which either a separate return oij* a con¬ 
solidated return is filed * * * shall be con¬ 

sidered as a taxable year.’ ” 

But whether or not it was so intended the attempt 
must fail because of the later decision of the Supreme 
Court setting at rest the meaning of the controverted 
portions of the statute. 

Again, citing the Board in Lefcourt Realty Corpo¬ 
ration v. Commissioner, supra: 

“To the extent that Regulations 75 are ^n con¬ 
flict. with the statute and deny to corporate tax¬ 
payers deductions to which they are entitled! under 
the taxing statute, they are invalid. Morrill v. 
Jones , 106 U. S. 466, Utah Power & Light iCo. v. 
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U. S., 243 U. S. 389; Ramsay v. Commissioner, 66 
Fed. 2d. 316, certiorari denied, 290 U. S’. 673.” 

Other Decisions. 

Prior to the decision in Helvering v. Morgan’s, Inc., 
there appears to have been but one decision in which 
the year 1929 was involved. In Crossett Western Com¬ 
pany v . Commissioner, (27 B. T. A. 258; C. C. A.-3, 
August, 1934), the question involved was “Whether oi 
not the filing of two returns in 1928 constituted the 
formation of two taxable years and precluded the al¬ 
lowance in 1929 of deductions for loss suffered in 
1927.” 

The Board, relying upon its interpretation of Regu¬ 
lations 75, denied the right to carry forward the loss 
of the subsidia.rv against the consolidated net income 
of the group, citing Woolford Realty Co. v. Rose, (286 
U. S. 319) and referring to Riley Stoker Corporation 
v. Commissioner (26 B. T. A. 749). The opinion con¬ 
tinues: 

“Those decisions are applicable here, so far as 
the vear 1928 is involved, but not to the voar 1929, 
because of changes in the law.” 

It thus appears that the Board rested its opinion 
on the same basis contended for by the respondent- 
appellee in the instant case, i. e., that different rules 
from those applicable to 1928 are applicable to the 
year 1929 because of changes in the law. 

The Circuit Court of Appeals for the Third Circuit 
disagreed with this conclusion, saying, inter alia: 

“The losses suffered by the two corporations 
in 1927 should have been allowed under this sec¬ 
tion unless the two returns filed for 192S consti- 
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tuted two ‘taxable years’ and we do not think thev 
did. 

“Section 48(a) of the Act provides: 

■ 

****** 1 ** 

“The ‘taxable year’ in question was th^ ‘calen¬ 
dar year’ for 1928 and the calendar vear ‘in- 
eludes’ the fractional part of the ‘taxabfe year’ 
for which the return was made, but the ‘fractional 
part’ is not the whole taxable year; it i^ simply 

included in the ‘taxable vear.’ 

•- 

“To hold the petitioner to the government’s ab¬ 
straction would work an unusual hardship which 
is not the object of legislation unless specifically 
pointed out. The doubt cast upon the (govern¬ 
ment’s construction is sufficient in itself to| resolve 
the question in favor of the petitioner. Gould v. 
Gould, 245 U. S. 151. The losses sustained in pre¬ 
vious years should have been allowed in 1929.” 

As stated above Petition for Rehearing was [filed by 
the Government with the Circuit Court of Appeals for 
the Third Circuit for the purpose of staying tjic man¬ 
date of the Court until the Supreme Court should hand 
down its decision in Helvering v. Morgan’s, Ink Fol¬ 
lowing the decision in Helvering v. Morgan’s ^nc., the 
Petition for Rehearing was denied and the maijdate of 
the Court, reversing the action of the Board,! issued. 
No application for Writ of Certiorari to the Supreme 
Court was filed. The law of the Third Circuit], there¬ 
fore, is that the rule applicable to the year ltj)28 and 
earlier years, i. e., the rule laid down by the Supreme 
Court in Helvering v. Morgan’s, Inc., is also Applica¬ 
ble to the year 1929 and subsequent years. 

Since that decision there have been at least two de¬ 
cisions by the Board of Tax Appeals—Lefcourt Realty 
Corporation, supra, and Hal Roach Studios, Inc. (31 
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B. T. A. No. 156, Nov. 30, 1934). In these cases the 
right to carry forward to the taxable vear 1929 losses 
sustained in prior years (precisely what is sought to 
be done in the instant case) was denied by the Com¬ 
missioner because of his erroneous interpretation of 
the statute to the effect that a fraction of a vear con- 
stituted a taxable year, and the Board of Tax Appeals 
has reversed his rulings on the authority of Helve ring 
v. Morgan’s Inc. 

Decision of Supreme Court in Helvering v. Morgan’s, 

Inc. 

In regard to the two references to the instant case 
in the decision of the Supreme Court in Helvering v. 
Morgan’s, Inc., it is pointed out: 

The instant case was not before the Supreme Court, 
and its detailed facts were not in the record. The case 
was called to the attention of the Court in the Govern¬ 
ment’s application for writ of certiorari (footnote, p. 
2), in which the position was taken that the cases could 
not be distinguished; and by counsel for Morgan’s, 
Inc., in his brief opposing certiorari, where it was 
argued thev could be distinguished. In granting the 
AYrit the Court apparently concurred in the conclu¬ 
sion that the cases could not be distinguished. 

Two references to the case were made in the deci¬ 
sion. The first was in a statement of the jurisdictional 
facts and is of no significance. The second connects it 
with the closing paragraph of the decision, in which the 
Court said: 

; *It is unnecessary to consider the effect to be 

* 

given to returns required for a fractional part of 
the year, where the taxpayer changes his taxable 
vear from a calendar vear to a different fiscal vear, 
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or vice versa , with respect to which different con¬ 
siderations may enter. See Wishnick-Tiumpeer, 
Inc. v. Commissioner, supra.” j 

The Court did not state affirmatively that a different 
rule would apply in the Wishnick-Tumpeer lease; it 
merely suggested as a generalization that it was not 
considering the effect to be given to returns Required 
for a fractional part of the year where there was a 
change in the accounting period. Obviously, it! did not 
have the facts of the instant case before it or jt would 
not have referred to it in connection with this general¬ 
ization for the remarks are not pertinent to tjie facts 
of this case. 

In this case the situation which gives rise to the 
present question was not caused by a change in the 
accounting period of the taxpayer whose net income is 
in controversy. The period Xovember-Decembcjr, 1928, 
was not declared to be a separate period for tjlie pur¬ 
pose of filing returns because of the change in the ac¬ 
counting period, but solely because of the fact that the 
first two months in Pioneer's taxable year 19^9, i. e., 
Xovember-December, 1928, preceded the beginning of 
the taxable year of 'Wishnick-Tumpeer, Inc. Iliad the 
Court had before it these facts it clearlv could n|ot have 

i 

referred to it in connection with the general observa¬ 
tions quoted above. j 

It is not conceded that there is present in this pro¬ 
ceeding the question of the right of Pioneer Asphalt 
Company to carry forward its 1927 net loss to Its tax¬ 
able year 1929 because its taxable year 1929 is aj period 
of less than twelve months. The question is—What is 
its taxable year for the purpose of the net lossj provi¬ 
sion; or specifically—Is the two months period Xovem¬ 
ber-December, 1928, its taxable year? In Helv^ring v. 
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Morgan’s Inc., tlie Supreme Court said that such a 
short period does not constitute a taxable year, and 
this should dispose of the proceeding. But if such a 
question were present the reasoning of the Court 
seems to dispose of any doubt as to the answer. 

In the opinion Mr. Justice Stone carefully reviews 
the situation which caused the insertion of the contro¬ 
versial language in Sec. 200(b) of the 1924 Act. He 
points out the intended remedial character of the 
change. He points out also that “means” and “in¬ 
cludes" are not alwavs svnonvmous terms, but that 
“includes” may be used as the equivalent of “com¬ 
prehends" or “embraces.” 

Applying his interpretation “taxable year” may 
comprehend or embrace accounting periods of less than 
twelve months. In other words, such periods are not 
excluded from the definition. This construction is 


necessary to effectuate the purpose of the Congress in 
making the change. To hold that a net loss cannot be 
carried forward to a full accounting period when that 
period is less than twelve months is clearlv to nullifv 
the expressed intent of the legislation. It would re¬ 


sult from an interpretation of 


“includes” as “ex¬ 


cludes" and thus do violence to a fundamental and uni¬ 


versally applied canon of construction, that words 
should be given their usual meaning. 

The application of the rule laid down in Helvering 
v. Morgan’s, Inc., to the facts of this case presents no 
difficulties. The net loss of the Pioneer Asphalt Com¬ 
pany for its taxable year 1927 is established—$16,- 
350.34 (R. 11). Its net income for its taxable year 
ending November 1, 1928, to June 30, 1929 (before de¬ 
ducting its net loss for 1927) is likewise established— 
$20,636.20 (R. 11). Its net income (after deducting the 
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amount of its 1927 net loss, $16,350.34) for the taxable 
year ending June 30, 1929, was, therefore, $f,285.86 
(R. 11). This amount is allocable one-fourthj to the 
period Xovember-December, 1928, and three-fourths 
to the period January 1-June 30, 1929 (R. 11^. The 
net income thus determined for the period January 1 
to June 30, 1929, should be used in computing tjhe con¬ 
solidated net income of the group. j 

CONCLUSION. 

The question involved in this case was present and 
decided in Helvering v. Morgan’s, Inc.; the cades can¬ 
not be distinguished on the law or the facts inj so far 
as they relate to the particular question being consid¬ 
ered; the interpretation placed upon the statute in Hel¬ 
vering v. Morgan’s, Inc., has been ruled by a pircuit 
Court of Appeals (Third Circuit) and by the Bqard of 
Tax Appeals to be applicable to cases involving the 

vear 1929. 

* 

The rule is easy of application to the facts of this 
case and when so applied assures to the petitioner- 
appellant the relief intended, while any other inierpre- 
tation would deny such relief and work a hardship. 

A proper interpretation of Regulations 75 dqes not 
state a different rule for 1929. If so interpreted the 
Regulations are of no effect and cannot bind pethioner- 
appellant. 

The Petitioner-appellant asks that its Motion for 
Rehearing be granted; and that the opinion ana deci¬ 
sion of this Court of March 12, 1934, be modified to 
o-ive effect to the decision of the United States Su- 
preme Court in Helvering v. Morgan’s, Inc. j 

Respectfully submitted, 

Joseph R. Little, j 
Counsel for Petitioner-Appellant. 
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APPENDIX. 

REVENUE ACT OF 1928. 

“Sec. 141. 

“(a) Privilege to file consolidated returns.—An af¬ 
filiated group of corporations shall, subject to the pro¬ 
visions of this section, have the privilege of making 
a consolidated return for the taxable year 1929 or any 
subsequent taxable year, in lieu of separate returns. 
The making of a consolidated return shall be upon the 
condition that all the corporations which have been 
members of the affiliated group at any time during the 
taxable vear for which the return is made consent to 
all the regulations under subsection (b) prescribed 
prior to the!making of such return: and the making of 
a consolidated return shall be considered as such con¬ 
sent. In the case of a corporation which is a member 
of the affiliated group for a fractional part of the 
vear the consolidated return shall include the income 
of such corporation for such part of the year as it is a 
member of the affiliated group. 

“(b) Regulations.—The Commissioner, with the ap¬ 
proval of the Secretary, shall prescribe such regula¬ 
tions as he mav deem necessarv in order that the tax 

» • 

liability of lan affiliated group of corporations mak¬ 
ing a consolidated return and of each corporation in 
the group, both during and after the period of affilia¬ 
tion, may be determined, computed, assessed, collected, 
and adjusted in such manner as clearly to reflect the 
income and to prevent avoidance of tax liability.’’ 

“Sec. 117. Net Losses. 

# # # 

“(b) Net loss as a deduction.—If, for any taxable 
year, it appears upon the production of evidence sat¬ 
isfactory to the Commissioner that any taxpayer has 
sustained a net loss, the amount thereof shall be al¬ 
lowed as a deduction in computing the net income of 
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the taxpayer for the succeeding taxable year (herein¬ 
after in this section called ‘second year’), and }f such 
net loss is in excess of such net income (co 
without such deduction), the amount of such 
shall be allowed as a deduction in computing the net 
income for the next succeeding taxable year (herein¬ 
after in this section called ‘third year’); the deduction 
in all cases to be made under regulations prescribed 
by the Commissioner with the approval of the Secre¬ 
tary.” 

‘ ‘ Sec. 48. Definitions. 

“When used in this title— | 

“(a) Taxable year.—‘Taxable year’ means tljie cal¬ 
endar vear, or the fiscal vear ending during suCh cal- 
endar year, upon the basis of which the net income is 
computed under this Part. ‘Taxable year’ includes, 
in the case of a return made for a fractional part of a 
year under the provisions of this title or underj regu¬ 
lations prescribed by the Commissioner with tlfie ap¬ 
proval of the Secretary, the period for which si^ch re¬ 
turn is made. The first taxable year, to be called the 
taxable vear 1928, shall be the calendar vear lfe8 or 
anv fiscal vear ending during the calendar vear 1928. 

“(b) Fiscal year.—‘Fiscal year’ means an account¬ 
ing period of twelve months ending on the last day of 
anv month other than December.” 

REVENUE ACT OF 1926 

Sec. 200. When used in this title— 

Sec. 200(a) 

(Insofar as applicable the language is the same as 
that contained in Sec. 48(a) of the Revenue Act of 
1928.) 


mputed 

iexcess 
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REGULATIONS 75 

(Promulgated under the Revenue Act of 1928) 

Art. 2. — Definitions. 

* * # 


(f) Terms defined in Revenue Act of 1928. 

Terms which are defined in the Act shall, when used 
in these regulations, have the meaning assigned to 
them by the Act, unless specifically otherwise defined. 
(See, for example, “net income,” section 21; “gross 
income,” section 22; “taxable year” and “fiscal year,” 
section 4S; “net loss,” section 117; “deficiency,” sec¬ 
tion 271; and the terms defined in section 701, particu¬ 
larly the terms “person,” “stock,” and “corpora¬ 
tion.”) 


Art. 12.— Change in Affiliated Group During Tax¬ 
able Year. 

■# * * 


(a) General Rule. 

Except as hereinafter provided, a consolidated re¬ 
turn must include the income of the parent and of each 

subsidiary for the entire taxable vear. 

* * 

(b) Formation of Affiliated Group after Beginning 

of Year. 

# # 

(c) Complete Termination of Affiliated Group prior 

to Close of Taxable Year. 

# * # 


(d) Addition to Group of a Subsidiary during Year. 

& & 

(e) Elimination from Group of a Subsidiary during 

Year. 

* * 

(/) Period of 30 days or Less may be Disregarded. 

# * # 
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( g ) Separate Returns for Periods not Included in 
Consolidated Return. 

If a corporation, during its taxable year, bedomes a 
member of an affiliated group, its income for the por¬ 
tion of such taxable year not included in the Consoli¬ 
dated return of such group must be included in la sepa¬ 
rate return (or, if a member of another affiliated group 
which files a consolidated return for such periojd, then 
in such consolidated return). If a corporation! ceases 
to be a member of the affiliated group during the tax¬ 
able year of the group, its income for the period after 
the time it ceased to be a member of the affiliated group 
must be included in a separate return (or, if it becomes 
a member of another affiliated group which files} a con¬ 
solidated return for such period, then in such donsoli- 
dated return). 

( h ) Time for Filing Separate Returns for 

not Included in Consolidated Return. 

* # * 

Art. 14. —Accounting Period of an Affiliated firoup. 

The taxable year of the parent corporation stall be 
considered as the taxable year of an affiliated i group 
which makes a consolidated return, and the cdnsoli- 
dated net income must be computed on the basisiof the 
taxable year of the parent corporation. 
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In the United States Court of Appeals 
for the District of Columbia 1 


No. 6015 


WlSHXlCK-TuMPEI'.R, IxC., PETITIONER 

V. i 

COMMISSIONER OF INTERNAL KeyeXUE, RESPONDENT 


ox rr/rrnox rmt irnvmw nr nrc/smx nr tiii: rxrn:i) 
sTA’rrs i;n.\i:i> nr tax ArrrALs 


SUPPLEMENTAL BRIEF FOR RESPONDENT 

This cast* was argued on February 7. 1934,1 and 
on March 12. 1934. lliis Court, affirming tluf de- 

i 

cision of tlic Board of Tax Appeals, dccidcdj the 

i 

cast* favorably to respondent's contentions. ! On 
March 20. 192,4. petitioner tinielv filed a m<ltion 
For rehearing witii this Court, asserting tliatl the 
decision herein was in conflict with Maryan's^Jnc. 
v. Commissioner, 08 F. (2d) 2,25 (C. C. A. list), 
and with Arnold Cons! able Cor ft. v. C am mixsioyc r, 
09 F. (2d) 788 (C. C. A. 2d), and that since (the 
Government was then contemplating filing a peti¬ 
tion for a writ of certiorari in the Maryan’s efise, 
petitioner herein requested that the motion be 


(i) 




o 


granted and that tin* cast* lu* held in sftttiis quo 
pending the decision of the Supreme Court in the 
Mort/au's case. Respondent herein consented to 
the granting of tin* motion, subject to the limita¬ 
tions expressly stated therein. 

On November 5.1934. the Supreme ( Y>urt handed 

* 

down its decision in ('onnnixsiom r v. Mortjttn’s, 
I nr., 292 Lb S. (its. affirming the decision of the 
Circuit Court of Appeals for the First Circuit 
therein, which was unfavorable to the Government. 
Subsequently. Child* Justice Martin of this Court 
granted both parties to t his \ >roecoding in it i 1 March 
4. 192o. to tile supplemental briefs in order that 
this Court might reconsider its decision herein in 
the light of tin* Supreme Court's decision in the 
Morf/utt s ease. 

QUESTION PRESENTED 

The question originally presented was: May the 

statutory Pet loss sustained by the Pioneer Asphalt 

Company, petitioner's subsidiary, during its fiscal 

vear ended October 21. 192*. be carried forward 
• 

and deducted from the net income of the consoli¬ 
dated group of corporations for the six months' 
period ended June 20. 1929? 

In view of the decision in the Morgan's case, the 
question now becomes: Is the Supreme Court's de¬ 
cision in tin* Mortjan s case, decided under the Rev¬ 
enue Act of 192(> and the pertinent regulations pro¬ 
mulgated pursuant thereto, controlling in the 
instant case*, which was “decided under the Reve- 



ntie Act of 1928 applied in circumstances and under 
regulations not involved in the’' Morgan's case? 


STATUTES AND REGULATIONS INVOLVED 


These are reproduced more' fully herein 1 
respondent's original brief, together with tl 
volv(*d in tiie Mortjau *.s ease 1 , set forth in App 
A and 13, in fra, pp. 26-24. 


nan m 
ose in- 
mdices 


STATEMENT I 

The statement of facts is identical with thd state¬ 
ment in the original brief, and is therefore not 
restated here. 

SUMMARY OF ARGUMENT 

! 

The Supreme Court in the Mor<)<ni's case, involv¬ 
ing the 1926 Act. implied that the result would have 
been different in the instant case, decided under the 

i 

3928 Revenue Act and under different cijreuin- 

i 

stances, statutes, and regulations. This Cou|rt has 

i 

already decided in the present cast 4 that the Com¬ 
missioner's determination was in accordance! with 
the regulations, acquiesced in by the taxpayer upon 
the filing of a consolidated return, and that there¬ 


fore the regulations, treating a return for a 


frac¬ 


tional part of a year as a statutory “taxable year'’ 
for loss carry-over purposes, are in harmony with 
the statute as intended bv Congress. 

The two cases are different. Both involve the 
question as to what constitutes a statutory “takable 
year" of less than twelve months for loss carry- 
over purposes. In the instant case, howeveii, the 


4 


affiliated corporations, in changing from separate 
to consolidated returns with the Oonnnissioner’s 
])ermission. consented to abide by the regulations, 
and also changed their l>ases of accounting. The 
statute and regulations thus ae-quie'seed in require 
separate returns to he tiled for intervening periods 
(fractional parts of a year) when corporations 
effect a transition from separate to consolidated 
returns. They also provide that returns for such 
fractional i parts of a year constitute “taxable 
years" for loss carry-over purposes. These* cir¬ 
cumstance's were* not present in the Morgan's case. 
Therefore, the taxpayer necessarily forwent the 
full relief obtainable by filing separate* returns. 
This (\>urt has already held that this is not vio¬ 
lative* of the intent of Congivss. e*ven though it does 
not permit losses to bo spread ove*r a full three-year 
period, and the Supreme Court, in the Morgan's 
case*, implied that it would have held likewise* under 
like* circumstances, statutes, and regulations. 

The* PioneeT Company, under the Morgan \s deci¬ 
sion. if applie-able*. would be* e*ntitle*el to apply its 
loss for the* fiscal ye*ar ended OotobeT •»!, 1927. to 
the* two full fiscal wars e*n«le*d ()ctobe*r 31. 1928 and 
1929. This, however, leads to a dilemmatic situa- 
tion wher(*in the* .1 /organ * decision is impossible of 
application. If an interve*ning fractional pe*rioel 

doe's not constitute* a statutorv “taxable* war" for 

• « 

loss carry-over purposes, then the loss must be ap- 
plieel. not merely to the* e-onsolidated period ended 



June 30, 1929, but to the full fiscal rear of! twelve 

«/ 

months ended October 31,1929. That woulq be the 
second succeeding; taxable rear in which the loss 
could be deducted, but the latter period is pot the 
taxable year of the affiliated group, as requ red by 
the regulations, nor does the aggregate total of the 
two short pei'iods (November 1, 1928, to December 
• I!. 1928: and January 1, 1929. to June 30, 1929) 
equal a full twelve months' period. Moreover, the 
record fails to show whether or not the l^ioneer 
Company or the* consolidated group had a net in¬ 
come or loss, or the amounts thereof, for the entire 
fiscal vear of twelve months ended October 31|, 1929. 
Therefore the Morgan's case is impossible of (appli¬ 
cation here, and this alone should be sufficient to 
resolve the case in favor of the Government. 

Under the facts and circumstances in this4 case, 
therefore, the regulations, defining fractional!parts 
of a vear as “taxable vears *\ would seem Jo be 
valid. In any event, the taxpayer cannot prevail 
since the record fails to show whether the parent 
or the subsidiarv had net income or a loss for the 
twelve months’ period ended October 31. j 1929. 
Finally, the taxpayer, having elected to acquiesce 
in the regulations, upon receiving permission to 
change to the consolidated basis of return, s es¬ 
topped to deny their validity, since it may not ac¬ 
cept the benefits but reject the burdens iiowing* 
therefrom. I 




ARGUMENT 


The Supreme Court's decision in the Morgan's case, de¬ 
cided under the Revenue Act of 1926 and the pertinent 
regulations thereunder, is impossible of application and 
is therefore not controlling in the instant case, “ decided 
under the Revenue Act of 1928 applied in circumstances 
and under regulations not involved in the” Morgan's 
case 

1 Vt it inner. lli<* parent corporation, and the 
Pioneer Company, its subsidiary, pursuant to per¬ 
mission obtained from the ('ommissioner. charmed, 
their accounting periods from the bases, respee- 

tivelv. of a calendar war and the fiscal war ended 

• • • 

October ill. for which periods tlicv had tiled sepa- 
rate returns, to the fiscal year ended June JO. For 
the latter loeriod thev tilo< 1 a consolidated return. 

i • 

which included nctitioner's income for the six 
months' period elided June JO. 1929. and the Pio¬ 
neer ('oitipany's income for the eight months’ 
period ended June JO. 1929. Claim was made 
therein to carrv forward the Pioneer Conunanv's 

• 4ft 

net loss for the twelve months' period ended Octo¬ 
ber Jl. 192 1 . and to deduct it in the above-men¬ 
tioned consolidated return. This was tantamount 
to carrying the loss forward for three successive 

statutorv “taxable wars instead of two succeed- 

• • 

ing taxable years, as provided by the Statute (Sec¬ 
tion 117 (a) of the 192S Act. infra). 

In other words, tin* taxpayer would carrv for- 

ft mt • 

ward tlie Pioneer Company's net loss for the 
twelve months' period ended October Jl. 1927, and 
apply it against the income, if any. for the next sue- 



I 

ceeding taxable year ended October 31, 192$. The 
unexpended balance would be applied against the 
income of the next succeeding* “taxable year’', that 
is, the two months’ period ended December 31,1928, 
if the statute (Section 48 (a) of the 19^8 Act, 

infra) is to be construed as making a fractional 
part of a year a “taxable year’’, as this Cou|rt held 
it does under the circumstances, statute, and Regula¬ 
tions involved in the instant case. If, however, a 
statutory “taxable year" for loss carry-over nur- 
poses must be interpreted to mean a full taxable- 
year of twelve months, as decided by the Supreme 
Court under the circumstances in the Morgan’s 
case, pursuant to Section 200 (a) of the 192(3 Act, 
infra , then the petitioner Company's net loss for 
the fiscal vear ended October 31, 1927, mav be car- 
ried forward and applied against the net income, 
if anv, for the fiscal vear ended October 31J 1928, 
and any unexpended balance may be carried for¬ 
ward and must be applied against the net iiicome 


for the next succeeding* full taxable year of twelve 
months, that is, the twelve months’ fiscal beriod 
ended October 31, 1929. The loss, in such event, 
could not be applied merely to the fiscal year ended 
June 30, 1929, for which the consolidated return 
was filed pursuant to the change in their accounting- 
periods. 

The Supreme Court in the Morgan’s casj, de¬ 
cided under the 1926 Act, implied that the Result 

i 

would have been different in the instant case, “de¬ 
cided under the Revenue Act of 1928 applied in 

118300—35 2 I 



circumstances and under regulations not involved 
in the" Morynn\ s* ease. 

The (’oinmissioner and the Hoard held that the 

net loss sustained hv the subsidiarv for its tiscal 

» • 

vear ended in 1927 was not deductible on the consol- 
idated return, that a separate return should be tiled 
for the subsidiarv covering the months of Xovem- 
her and December 1928, and that this period, under 
the statute, was a separate taxable year. In up¬ 
holding the determination of the Commissioner and 
the Hoard, this Court pointed out that such deter- 
mination was in accordance with Regulations 75, to 
which 'tlu* subsidiarv had consented in obtaining 
the privilege of tiling a consolidated return, and 
that in requiring a separate return and treating 
the period embraced within it as one of the two 
statutory “taxable years" permitted for the loss 
carrv-owr. the regulations could not be said to be 
violative of the intent of Congress under the pro¬ 
visions of Section 117 (b) of the 1928 Act, infra. 

There is a distinct difference between the Mar¬ 
yan 's and the instant cases. In the latter, the par¬ 
ent and the subsidiary corporations, in changing, 
pursuant to the Commissioner's permission, from 
separate to consolidated returns, effected changes 
in their respective bases of accounting. This was 
not true in the Maryan's case. Section 141 (a) of 
the 1928 Act. infra, involved in the present case, 
extends the privilege to affiliated corporations to 
tile consolidated returns for 1929 and subsequent 
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. 

years upon the condition that all corporations for 
which the return is made “consent to all tike regu¬ 
lations under Subsection (b), prescribed brior to 
the making of such return. v Subsection! (b) of 
Section 141, infra , provides that, the Commissioner 
shall prescribe the regulations necessary for filing 
consolidated returns of affiliated corporations, and 
to determine their tax liabilities in such mapner as 
(dearly to reflect their income and prevent) avoid¬ 
ance of their tax liability. Section 47 (a) jof that 
Act, infra, makes provisions for returns for “tax¬ 
able years" of less than twelve months’ periods, 
resulting from the change of a taxpayer's account¬ 
ing period. Section 48 (a) thereof, infra, defines 
a “taxable year", calendar, fiscal, and fractional, 
just as Section 200 (a) of the 1926 Act, infra, does. 
Section 117 (b) thereof, infra, like Section 2Q6 (b) 
of the 1926 Act, infra, provides for carrying for¬ 
ward losses of one “taxable year'’ to the licit two 
succeeding taxable vears. 

Pursuant to Section 141 (a) of the 192$ Act, 
infra, the Commissioner promulgated Article 14 of 
Regulations 75, infra, which provides that a pjarent 
corporation's taxable year shall be considered, in 
the consolidated return, the taxable year df the 
affiliated group, and that the consolidated njpt in¬ 
come must be computed on the basis of the parent’s 
taxable year. Article 13 (g) of those regulations, 
infra, provides that if the corporation becjomes 
affiliated during a taxable year, its income for the 
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unaffiliated part of such year must be reported in a 

separate return; and Article 41 (d) thereof, infra, 

provides that any period of less than twelve 

months, for which a consolidated or separate 

return is thus filed, shall be considered a “taxable 

rear/' 

% 

In the instant case, the taxpayers changed their 
accounting* periods, and with the Commissioner's 
approval, filed a consolidated return. Under Sec¬ 
tion 141 (a), therefore, they were obliged to abide 
bv the Commissioner's regulations governing their 
cases under such circumstances. Those regula- 
tions specifically provided that the returns cover¬ 
ing periods of less than twelve months were never¬ 
theless returns for a “taxable vear". and conse- 
quently the loss suffered in one year could he car¬ 
ried forward for onlv such succeeding “taxable 

vears". whether tliev were succeeding vears of full 

• • %• 

twelve-month periods or for fractional parts 
thereof. Accordingly, the taxpayers in the instant 
case, upon filing a consolidated return, necessarily 
forwent the full relief tliev would have obtained 
had they continued to file separate returns. The 
effect of tin' Commissioner's regulations, therefore, 
was to deprive the taxpayer, under the consoli¬ 
dated return, of the relief the law would have given 
it in a separate return. This Court was of the 
opinion that those regulations could not be said to 
be violative of the intent of Congress as expressed 
in the statute, since the language is plain, and re¬ 
sort, therefore, need not be had to construction. 



loner’s 
sistent 


To do otherwise, the Court held, would be| giving 
no effect to the words of the statute, even thpugk it 
did not permit losses to he spread over the full 
three-year period. 

•This Court also stated that if tlie Connniss 
regulations are reasonable and not ineoi 
with the provisions of the statute, then the tax¬ 
payer, upon making the consolidated returjn with 
the Commissioner's permission, lost the right of 
deducting the losses suffered during the fisciil year 
ended October 31, 1927, in its return for thf fiscal 
year ended October 31, 1928, as it would hajve en¬ 
joyed had it continued to file separate returns. 
This is true, it was stated, because under tluj Com¬ 
missioner's regulations the taxpayer's right, (before 
affiliation, to earrv forward and deduct such losses 
in the two succeeding taxable vears of twelve 
months each was taken away upon the filing of a 
consolidated return, which, in turn, required l he fil- 

i 

ing of separate returns for any intervening periods 
of less than twelve months each. This, this [Court 
stated, leads to the consideration of whether jo* not 

I 

the interpretation of the Commissioner’s regula¬ 
tions is correct, and if so, whether or not the r^gula- 

i l . 

tions themselves are valid, both of which questions 

I 

this Court decided affirmatively. 

In the Moryan's; case, the facts are succinctly 
stated by the Supreme Court as follows: Onjjune 
1, 1925. respondent, Moryan’s, Inc., acquired all 
the voting stock of respondent, Haines Furniture 
Company. Later, and in due course, in compliance 
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with Section 240 fa) of the 1020 Act, infra , and 
Article (>34 of Treasury Regulations 09. infra, the 
Haines Company liled its separate ineonie-tax re¬ 
turn for the first live* months of 1925 preceding the 
affiliation, and the two affiliated corporations tiled a 
consolidated return for t lie last seven months of the 
rear and for the calendar years 1920 and 1927. Rur- 
ing the seven months' period of 1925. and in 1920 
and 1927, Morgan X Incorporate d, reported net in¬ 
come 1 . In the first five and the last seven months of 
1925. and in 1920. the IIain ?, s Comnanv suffered 

i • 

net losses. In 1927 it made a net profit. Its net 
loss in the first live months of 1925 before affilia¬ 
tion. was shown in its separate return for the pe¬ 
riod. Its net losses for the last seven months of 
1925 and for tin* vear 1920 wore shown in the con- 
solidated returns of the two corporations for those 
periods and were deducted from tin* net income of 
Morgan 's, Inc., in the returns for cadi of these 
periods. In the consolidated return for 1927. the 
Ilaines Company brought forward its loss for the 
first five months of 1925 and deducted it from its 
net income for 1927. under the provisions of Sec¬ 
tion 2(H) (IV) of the 1925 Act, in fra. The Commis¬ 
sioner disallowed this deduction, and determined a 
corresponding deficiency for the taxable vear 1927. 
The order of the Hoard of Tax Appeals sustaining 
his action was set aside by the Court of Appeals for 
the First Circuit: bS F. (2d) 325. Like rulings 
have been made in the Courts of Appeals in other 


circuits. .1 mold Constable Carp. v. Commissioner, 
69 F. (2d) 788 (C. C. A. 2d)'; Crossett Western 
Co. v. Commissioner, 73 F. (2d) 307 (('. C. A. 3rd) ; 
Joseph a- FeissCo. V. Commissioner, 70 F. (2d) 804 
(i . ( . A. 0th). A dillcrcnt conclusion was rca(dic<l 
in U'ishniek-Tnmpeer, Inc., v. Commissioner, de¬ 
cided -dai-idi 12. 1334. hy the Court of Appeals of 
the District of Columbia, under the Fevenae Act of 
jJJs op pi a d in cireitinslances and under rojula- 
tions not involved in the present case. 

The Supreme Court decided the Morgan's case 
against the Covernmcnt and affirmed the huh-- 
mem of the court below, which had reversed the 
unreported decision of the hoard of Tux Appeals. 
The Court held that where a corporation became 
affiliated with another on dune 1, 1925. its net loss 
for the first five mouths of 1925. shown on a| sepa¬ 
rate return, was deductible from its income jdiown 
on a consolidated return for 1927. 

i ue Covernment had there argued that under 
the definition of -taxable year” in Section 200 
(<t) of the 192(i Act. Hijra, the "next succeeding 
taxable year” and the "third year'’, referred to 
in Seel ion 200 (b) of that Act. in fra, were the last 
sewn moulds of i925 and tin* calendar '.'ear Iff'hi 
respectively. The Court, however, overruled this 

I he Arnold Constable and the Joxeph-Fehx cases arc 
analogous to and governed by the Morgan'* decision. The 
( 11 astern, case is soniewliat analogous to the instant 

case* and is dealt with hereafter. 
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contention, and pointed out that the definition of 

‘‘taxable year*’ in Section 200 (a) is incomplete 

unless it he understood that the period for which a 

return is made, whether it be for a vear or a frac- 

% 

tional part of it, is to he related to the twelve¬ 
month accounting 1 period of the taxpayer, which in 

that case was the calendar vear. The Court stated 

% 

further that the implication was clear that the 
intention, in amending the definition in Section 
200 in the 1924 Act. where the term “taxable 
year*’ first included fractional parts of a year for 
which a ref urn is tiled, was that a taxpayer, filing 
a return for a part of his taxable year, should 
stand on the same footing, with respect to carrying 
over a loss shown by his return, as a taxpayer who 
had tiled a return for the entire twelve months ol 
the same taxable year. 

From the foregoing it will he observed that both 

cases involve the question as to what constitutes a 

statutorv “taxable vear*' of less than twelve 
• ♦ 

months for loss carry-over purposes. The Mor¬ 
gan's ease. 1 however, involves that question where 
corporations became affiliated and thereafter, with¬ 
out changing their accounting periods, filed a con¬ 
solidated return under the provisions of the 1926 
Act and the pertinent regulations. The instant 
ease, on the other hand, involves that question 
where corporations, already affiliated, changed 
their accounting periods upon the filing of a con¬ 
solidated return “under the Revenue Act of 1928 


15 

applied in circumstances and under regulations not 
involved in the’* Maryan's case, as observed by the 
Supreme Court. Thus the Supreme Court implied 
that thev might have reached a different conclusion 
had the Maryan's case involved the 1928 i\ct and 
pertinent regulations, and circumstances likje those 

T • 1 

m the instant case. ! 

Section 240 (a) of the Revenue Act of r 1926, infra, 
involved in the Maryan's case, permits affiliated 
corporations to make consolidated returns| under 
regulations prescribed by the Commissioner.! Sec¬ 
tion 20G (b) of that Act. infra, permits a taxpayer, 
suffering a loss in a particular taxable year, to 
carry forward the loss and apply it against me in¬ 
come for the next two succeeding taxable Ivears. 
Section 200 (a) of that Act, infra, defines a “tax¬ 
able year**, whether calendar or fiscal, to n\can a 
taxpayer's accounting period of twelve monthjs, and 
it includes also, for certain purposes, a period of 
less than twelve months, where returns, undjr the 

regulations, are made for such lesser periodjs. 

" .... i 

Under the Government's position in the j Mar¬ 
yan s case, a net ioss suffered for one year could not 
properly be carried forward for two full succeed¬ 
ing taxable vears of twelve months each if there 

i 

were a statutorv fractional “taxable vear** of less 

. » 

than twelve months intervening. The Suplreme 
Court overruled this position. The Pioneer Com¬ 
pany in the instant case would, under the Morhan *.s* 
decision, seem to have been entitled to carry for- 


iis:;oo—:;r>- 


! 
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ward ifi s loss for the fiscal year ended October 31, 

1927. and apply it against its income for the two 

full fiscal vears ended October 31, 1928 and 1929. 
* 

as observed bv this Court. This, however, leads to 
a dilenimatic situation wherein we find the rule laid 
down in the Morgan's decision utterly impossible 
of application in the present ease. Article -41 (d) 
of Regulations 75. infra, specifically provides that 
any period of twelve months oi* less for which 
either a separate or consolidated return is filed, 
pursuant to Article 13 of those Regulations, infra 
(which requires separate 4 returns for fractional 
periods not included in consolidated returns), shall 
he considered a "‘taxable year" for the purpose of 
determining the net loss carry-over deductions. 
Moreover, Article 4 14 of those Regulations, infra , 
provides that the accounting period of the parent 
corporation shall be 4 that of the* affiliated group. 
In order to harmonize the accounting periods of 
the parent and the Pioneer Company, and also 
clearly to reflect income 4 as required by statute 
( Section 141 (b). 1928 Act), the Commissioner nec¬ 
essarily treated the latter’s two months’ period 
ended December 31. 1928, as a separate statutory 
"taxable year it being a fractional part of a year 
for which a return is required. Section 48 (a). 

1928 Act. infra. Accordingly, as this Court held, 
• * • • 

that two months* period was the second succeeding 
and last “taxable year" in which the loss carried 
forward from the year ended October 31, 1927, 
could be applied. 
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Moreover, as the subsidiary Pioneer Cojmpanv 
was on the fiscal year basis ended October pi, the 
regulations, upon a change in accounting periods, 
govern the two months’ period from November 1 
to December 31, 1928. as well as the six njonths’ 
period ended June 30. 1929, plus the additional 
four months' period ended October 31,1929,|which 
latter three periods comprise the Pioneer! Com¬ 
pany's next succeeding taxable year of twelve 
months. These regulations, promulgated pursuant 
to a broad grant of power by Congress to the| Com¬ 
missioner (Section 141 (b), 1928 Act, infra) i were 
not passed on in the Morgan 's decision. They pre¬ 
sent a wholly different question. Therefore, the 
regulations are binding on the instant taxpayer, 
which specifically acquiesced therein upon itsjfiling 
a consolidated return. Section 141 (a), 192$ Act, 
infra. Accordingly, it is estopped to deny their 
validity. The Supreme Court in the Moraan's 
case, decided under the 192(> Act, referred tjo the 
instant case as having been “decided * j * * 

under the Revenue Act of 1928 applied in circum¬ 
stances and under regulations not involved injtlie” 
Martian's case. It also stated, citing the instant 
case, that a “different consideration may enter'’' in 
considering “the effect to be given to rejurns 
required for a fractional part of the year, where 
the taxpayer changes his taxable year from a 
calendar vear to a different fiscal vear, or vice 


versa. 


* 



IS 


In this ease. the subsidiary Pioneer Company's 

second taxable vear is the fiscal vear ended October 

• • 

31, 1928. and if the term “taxable year" moans 

onlv a full vear of twelve months, as decided in the 

Morticin's case, then the Pioneer Company's loss 

for the fiscal vear ended October 31. 1927. mav be 

• • 

applied to the twelve months' period ended October 
31. 1929. the second succeeding taxable vear com- 
prising twelve months, only if there was a net loss 
for the < nf ire latter period. Hut that period is not 
the taxable year of the affiliated group. nor does 
the aggregate total of the two short periods in¬ 
cluded in the consolidated return equal a full twelve 
months' period. Consequently, the Morgan's deci¬ 
sion is impossible of application in the instant case, 
and is therefore distinguishable. 

Moreover, the taxable period of less than twelve 

months in the instant case results not onlv from 

* 


affiliation but also from a change in accounting pe¬ 
riod. and is therefore one of the cases reserved 
from division in the Morgan's case. Aside from 
that, however, the taxpayer cannot prevail herein 
because the record does not show whether or not 
the subsidiary Pioneer Company, or the consoli¬ 
dated group, had a net income or a loss, or the 
amount thereof, for the Pioneer Company's entire 
fiscal vear ended October 31. 1929. This alone 
should be sufficient to take the instant case without 
the purview of the Morgan *.s decision and to resolve 
it in the Government's favor. 
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It would seem to follow from the foregoiijig that, 
under the facts and circumstances in the present 
case, the regulation defining these short peijiods of 
less than twelve months as taxable years’’ is 
valid:' that even assuming that the Morgan's case 


■ It mi "lit be argued, in favor of the validity of the) regula- 

* 

tions here involved, that the statutory definition of taxable 
year" contained in Section 4S of the 1928 Act. Infra (held 
by the Morgan's decision to mean a twelve months’ period), 
was intended to apply only to corporations filing returns on 
a separate basis, and not to those liliiur consolidated (returns. 
While this interpretation would seem to furnish a solution to 
the otherwise dilemmatir situation presented in attempting 
to apply the Morgan's decision to the instant case.I still it 
runs counter to the Commissioner's interpretation of the 
statute. Article 41 (d). Regulations 7. w >. infra. Apropos 
thereof, the acquisition of stock requisite to affiliation fre¬ 
quently occurs at times other than at the end of the [taxable 
period, and two or more corporations, thus affiliated. |are not 
infrequently on different- bases of accounting. Yerv] often, 
tho resulting taxable periods, as in the instant case, cannot be 
so grouped as to cover a full 1*2 months* period—certainly 
not. if income must be correctly reflected. Therefore, it 
seems clear that, in such a situation, the taxable year defined 
in Section 48 (a) of the 1928 Act. infra, could not hate been 
intended to apply to consolidated eases. Moreover, a [review 
of the entire 1928 statute discloses that, except for Sections 
141 and 142. infra . it was designed to govern only separate 
and not consolidated returns. The evident purpose ojf Con¬ 
gress in extending to the Commissioner regulatory pojwcr in 
eases of consolidated returns was to enable him to supple¬ 
ment the statute where necessary to cover consolidated re- 
turns of affiliated corporations ; * in order that the tax liability 
of an affiliated group of corporations making a consolidated 
return and of each corporation in the group, both during and 
after the period of affiliation, may be determined, com mted, 
assessed, collected, and adjusted in such manner as clearly 
to reflect the income and to prevent avoidance ojf tax 
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is conclusive, still the taxpayer cannot prevail, 
since the record fails to show whether or not the 
subsidiary! Pioneer (\nnpany or t he* affiliated group 
had a net income or loss for tin* twelve months’ 
period ended October Ml, 1929: and that the tax¬ 
payer. having acquiesced in the regulations in 
order to he taxed on the consolidated' basis, exer¬ 
cised an election, and is therefore estopped to deny 
the validity of tin* regulations in any respect, since 


liability.** Section 141 (l>). lUgs Act. infra-. The instant 
rax* seems clearly to he a ease of such necessity in that, leav¬ 
ing aside the applicable regulations in which the taxpayer 
acquiesced as a condition upon which to secure permission to 
lile a consolidated return, it is impossible, from the record 
otherwise clearly to reflect income, as required by the statute. 
This is true, since there is no showing in the record as to 
whether or not the subsidiary Pioneer Company Inn! any 
income or loss for the last four months of its full twelve 
months* fiscal year ended October HI. lUgl>. It is interesting 
to note in tliis connection that the regulations deviate in 
other respects from the statutory provisions applicable to 
single corporal ions. as. for instance, tinder Regulations To. 
the principle in WonJiord iSidtif f 'o. v. / nitrd States, gS(> 
I . S. HID. has been abandoned as a concession to the tax¬ 
payers. That cast* held that net losses of a corporation for 
lf>g.7 and !Ug7. where the corporation became affiliated with 
another in H>g7. are not deductible by the latter under Sec¬ 
tions got; (!>) and g4<> (a) of the ll>gG Act in computing its 
taxable net income for 11*27. 'This lias been changed by 
Section 111 (1») of the l^gs Act. inf nr. and Article 41 of 
Regulations 7.7. infra, so that corporate net losses? suffered 
in Ii»gl* and subsequent wars 1 >v corporations. Indore aflilia- 
tion. may. upon affiliation, he included and deducted ill a 
consolidated return only to the extent of the cost or value of 
tin* stock of ithe affiliate acquired, thus making it profitless 
after 10gi? to affiliate for the purpose of gaining such 
deduct ions. 
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it mav not advantage bv the benefits thereof but 
reject the burdens. Maryan v. 1'tailroad (Jo., 96 
U. 8. 716, 720: I)a via v. Wakelee, 156 U. Up. 680, 
689: Branch v. Jesup, 106 U. 8. 468, 476: Compton 
v. Jcsup, 167 IT. 8. 1. 85; McDonald Coat Co. v. 
Lc well an, 16 F. (2d) 274 (C. C. A. 3d) ; C/W v. 
Commissioner, 68 F. (2d) 640 (C. C. A. | 1st) ; 
Swartz, /ac. v. Commissioner, 69 F. (2d^) 633 
(C. C. A. 5th): Rani set/ v. Commissioner, 66 F. 
(2d) 2>16 (C. C. A. 10th), certiorari denie(|l, 290 
U. 8. 678: Ralston Purina Co. v. United Stales, 58 
F. (2d) 1065. certiorari denied, 289 F. 8. 782. 

As stated by the Supreme Court in Case// v. 
Calli, 94 F. 8. 670 (p. 680) : 

I 

To bold otherwise would be contrarv t|o the 

• i 

plainest principles of reason and of good 
faith, and involve a mockery of justice. 
Parties must take the consequences o|f the 
position they assume. They are estopped to 
deny the reality of the state of things which 
they have made appear to exist, and hpon 

which others have been led to rely. Sound 

%/ 

ethics require that the apparent, in its ef¬ 
fects and consequences, should be as if it 
were real, and the law properly so regards 
it. (Citing cases.) j 

Ill A aumkeut) Steam Cotton Co. v. hinted 
States, 2 Fed. Supp. 126 (C. Cls.), certiorari de¬ 
nied. 289 Y. 8. 749, the Court of Claims said 

(p. 185): i 

1 

The doctrine of equitable estoppejl is 
predicated upon the fact “that it would be 
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unconscionable to permit a person to main¬ 
tain a position inconsistent with one in 
which lie lias acquiesced or of which lie has 
accepted any benefit/' 

In Hartwell Mills v. Rose, 61 F. (2d) 441 (C. 
C. A. 5th), the opinion reads (p. 444): 

Kspeeiallv is it true that, where the gov- 
eminent and the taxpayer, by acquiescence 
in the manner of performing: an act, have 
given a definite character and effect to it, 
tliei taxpayer will not be permitted, after 
deriving: benefits from this acquiescence, to 
denv this character and effect to it. or to 
change his position at the government's 
expense. * * * 

In recapitulation, it is apparent that the Mor¬ 
gan’s decision requires that loss carry-overs be 
applied to full taxable years of twelve months each. 
Fundamentally, this principle may, perhaps, apply 
to cases involving changes in taxable periods not 
only resulting from affiliation, as in tin* Morgan's 
case, but also to those resulting from changes in 
accounting periods, as in the instant case. If it 
does, however, it is not susceptible of application 
in the present case. This follows from a failure 

of the record to show whether or not the subsidiarv 

• 

Pioneer Company had income or a loss, and how 

much, for its full fiscal year of twelve months ended 

• • 

October 21, 1929, even assuming that the perti¬ 
nent regulations are invalid although acquiesced 
in by the taxpayer pursuant to its obtaining per¬ 
mission to file a consolidated return. 
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Crossed Western Co. v. Commissioner, 73 F. 
(2d) 307 (C. C. A. 3rd), is somewhat analogous to 
the instant ease. There two corporations filed sep¬ 
arate returns before affiliation on November 15, 
1928, and a consolidated return for the remainder 
of 1928. The court held the 1927 losses w()re de¬ 
ductible from the 1929 consolidated income pw the 
ground that the two returns required to be filed 

for the rear 1928 did not constitute two “taxable 
%> 

years.’’ That case is distinguishable, however, in 
that it did not involve changes in accounting peri¬ 
ods, as in the instant case. It involved merely a 
change in affiliated status as in the Morgan's] case: 
Arnold Constable Corp . v. Commissioner, supra; 
and Joseph d Feiss ('o. v. Commissioner, spipra, 
and therefore does not come within the exception, 
noted by the Supreme Court in the Morgan'^ case, 
to the effect that a different conclusion may result 
where a taxpayer changes his taxable year fj*om a 
calendar voar to a different fiscal vear or vice versa. 
Right or wrong, however, that case gives {is no 
law for guidance in many analogous case^j now 
pending in the Bureau of Internal Revenue.| No 
petition for a writ of certiorari, however, isjto be 
filed on behalf of the Government in that case for 
reasons of a practical, administrative nature. 

It is needless to state that the law here in ques¬ 
tion is in a state of flux, and that the Morgan’s deci¬ 
sion is utterly impossible of application in the 
instant case. Since there is a large number of 
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analogous oases pending in the Bureau of Internal 

Revenue, anv further illumination this Court, in 

% 

the light of the Morgan’s ease, may see fit to shed 
on the instant question, involving entirely different 
circumstances and statute's, will he of great assist¬ 
ance to the Commissioner of Internal Revenue in 
the administration of the revenue laws. 

In view of the foregoing, it is submitted that the 
Supreme Court’s decision in the Morgan'# case, de¬ 
coded under the Revenue Act of 192 b and the perti¬ 
nent regulations thereunder, is impossible of appli¬ 
cation herein, and is therefore not controlling in 
the instant case “decided under tlie Revenue Act of 
1928 applied in circumstances and under regula¬ 
tions not involved in the” former. This appears 
particularly to follow, inasmuch as the Supreme 
Court, in the Morgan'# opinion, stated, with refer¬ 
ence to the instant case, that a “different conclu¬ 
sion mav enter” in considering “the effect to be 
given to returns required for a fractional part of 
the year where the taxpayer changes his taxable 
vear from a calendar vear to a different fiscal vear, 

% • v / 

or vice versa * * 


CONCLUSION 

It is respectfully submitted that this Court's de¬ 
cision, previously rendered in this case, is correct 
and should be allowed to stand. It should not be 
altered or;reversed in the light of Commissioner v. 
Morgan's,) Inc., supra, inasmuch as the latter, de- 
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eideri under circumstances, statutes, and Iregula 
tions not involved here, is impossible of ajppliea 
tion in the instant ease. | 

Respectfully submitted. j 

Frank J. \Y idem an, 

A ss ist ant Attorney Gone rat. 
J. Louis Monarch, j 
S. Dee Hanson, j 

Special Assistants to the Attorney General. 
March 1935. i 
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Revenue Act of 1928. <*. 852. 45 Stat. 791: 

Sir. 47. Returns for a period of less 

THAN TWELVE MONTHS. 

(a) Returns for short period resulting 
jnnn champ of nreounf ia<) period .—If a Tax¬ 
payer. with the approval of the Commis¬ 
sioner. changes the basis of computing net 
income from fiscal vear to calendar veal* a 

• V 

separate return shall be made for the period 
between the close of the last fiscal vear for 
which return was made and the following 
December Ml. If the change is from calen- 
dar vear to fiscal vear, a separate return 
shall be made for the period between the 
close of the last calendar vear for which re- 
turn was made and the date designated as 
tile close 4 of the fiscal vear. 

Sec. 48 . Definitions. 

When used in this title— 

(a) To.raide /par .—■•‘Taxable year" 
means the calendar vear, or the fiscal vear 

%. 4 

ending during such calendar year, upon the 
basis of which the net income is computed 
under this Part. “Taxable year" includes, 
in the case <d’ a return made for a fractional 
part of a year under the provisions of this 
title or under regulations prescribed by the 
Commissioner with the approval of the Sec¬ 
retary, the period for which such return is 
made. The first taxable year, to be called 
the taxable year 1928, shall be the calendar 
vear 1928 or anv fiscal vear ending during 
the calendar year 1928. 

( 20 ) 
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Sl-:c. 117. XET LOSSES. 


* 


■5f 


(h) Ac/ Joss as a deduction.— If, flor any 
inxal)l(* year, it appears upon the production 
<>1 e\ ideneo satisfactory to the (Commissioner 
t.ial any taxpayer has sustained a not loss 
UK* amount thereof shall he allowed as a de- 
dnrtioii in computing the net income of the 
tuxpa,\ er tor t Ik* succeeding taxable year 
(hereinafter hi this section called “second 
X*ar ), and if such net loss is in excess of 
su<*h liet income (computed without such de¬ 
duction), the amount of such excess shall he 
allow(‘d as a deduction in computing* the net 
income tor the next succeeding* taxable year 
(hereinafter in this section'called “third 
>'car ); the deduction in all cases I to he 
m<ei* under regailattons proscribed llv the 
commissioner with the approval o!f the 
Secretary. 

" * * * j* 

(a) Xct Joss for 192(1 or 1927 — If f<|>r the 

taxable yar 192b or 192/ a taxpayeJ* sus¬ 
tained a net loss within the provisions of 
the Revenue Act of 192(5. the amount of such 
net loss shall be allowed as a deduction in 
computing net income for the two su< ceed- 
iny taxable years to the same extent a)id in 
the same manner as a not loss sustained for 
one taxable year is. under this Act, allowed 

a> a deduction for the two succeeding] tax¬ 
able rears. 

Kkc. 141. Consolidated returns of! COR¬ 
PORATIONS—1 0:U> AND SUBSEQUENT TAXABLE 
YEARS. 

(a) Privilege to file consolidated re- 
fuins. An ahiiiated group of corporaitions 
shall, subject to tin* provisions of this sec¬ 
tion. have the privilege of making a consoli¬ 
dated return for the taxable vear 1929 or 
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unyisubsequent taxable year. in lieu of sep¬ 
arate returns. The making of a consoli¬ 
dated return shall be upon the condition that 
all the corporations which have been mem¬ 
bers of the affiliated group at any time dur¬ 
ing the taxable year for which the return 
is made consent to all the regulations under 
subsection (b) prescribed prior to the mak¬ 
ing of such return: and the making of a 
consolidated return shall be considered 
as such consent. In the case of a corpora¬ 
tion! which is a member of the affiliated group 
for a fractional part of the year the consoli¬ 
dated return shall include the income <>f such 
corporation for such part of the year as it 
is amiember of the affiliated group. 

(b) R< (jnlafnuts. —The Commissioner, 
with the approval of the Secretary, shall pre¬ 
scribe such regulations as ho may deem nec¬ 
essary in order that the tax liability of an 
affiliated group of corporations making 
a consolidated return and of each corpora¬ 
tion: in the group, both during and after 
the period of affiliation, may be determined, 
computed, assessed, collected, and adjusted 
in such manner as clearly to reflect the in¬ 
come and to prevent avoidance of tax lia¬ 
bility. 

1 reasury Regulations 7b. promulgated under 
Section 141 (l>) of the Revenue Act of 1028: 

Airr. 1 . Rnnh m of /* ihii'i ( o,i<o!>dated 
1?t turns .— (a) Section 141 gives to the cor¬ 
porations of an affiliated group the privilege 
of making a consolidated return for the tax- 
aide year 1020 or any subsequent taxable 
year, in lieu of separate returns. This priv¬ 
ilege. however, is given upon the condition 
that fill corporations which have been mem¬ 
bers of the affiliated group at any time dur¬ 
ing tlie taxable* vear for which the return is 
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made consent to these regulations, and any 
amendments thereof duly prescribed prior 
to the making of tin* return and applicable 
to such year: and the making of the consoli¬ 
dated return is considered as such co lsent. 

The tax liability of the members of 
the affiliated group for such year will be 
determined in accordance with such regula¬ 
tions and without regard to any amendment 
therein promulgated subsequent to tile filing 
of such return. 

Akt. 2.— 1)( fin'd inns. 


(i) Iirnis defined in Revenue Act of 
l.'t js .— I erms which are defined in the Act 
shall, when used in these regulations, have 
the meaning assigned to them by the Act, 
unless specifically otherwise defined. |^See ? 
for example, “net income*’, section 21; 
“gross income", section 22; “taxable year’’ 
and “fiscaj year", section 48: “net ’loss”, 
section 117: ••deficiency*’, section 271; and 
the terms defined in section 701, particularly 
the terms “person", “stock”, and 4 *c< mi¬ 
ration.") J 

A Hr. 12 .—('hanije in Affiliated Group 
Dari up 'Tax aide Year. 


(2 ) Separafi ri / un/s fOr Period.s not in- 
chinfd in (’oiisidididi d Return .— If a corpo¬ 
ration. during its taxable year, becomes a 
member of an affiliated groin>. its income 
for tlie portion of such taxable year not in¬ 
cluded in the consolidated return of .such 
group must be included in a separate 
return * * *. 

~vki. 14. - • ("Coun 1 1u<j Pi nod of an A (fill - 
atid Group .—The taxable year of the patent 
corporation shall be considered as the tax- 
ade \ ear ot an affiliated group which makes 



a consolidated return. and the consolidated 
not income must he* computed on the basis of 
the taxable year of the parent corporation. 

A ivy. 41. X(l Losses. 


(c) A (i Loss sHshmn d bjf St j-o rot ( (or- 
j)oy<tfio>) Prior fo ( 'ousolidoi< d IP f uni Pe¬ 
riod .—A not loss sustained by a corporation 
prior to the date upon which its income is 
included m the consolidated return <d an 
affiliated erottp (including any net loss sus¬ 
tained prior to tiie taxable vear 1929) shall 
be allowed as a deduction in computing the 
consolidate*! net income of such urottp in the 
same manner, to the same extent and upon 
the same conditions as if the consolidated 
im**>me were the income of such corpt>ration: 
but!in no cast* in which tin* affiliated status 
is created after January 1. 1929. will any 
such net loss be allowed as a deduction in 
excess of the cost or the aeyTeuate basis of 
tlu* stock of such corporation owned by the 
members of t he uroup. 

(d) To.raid( ) (or .—Any period of loss 
than 12 months for which either a separate 
return or a consolidated return is tiled, un¬ 
der the provisions of article lb. shall be con¬ 
sidered as a taxable vear. 


APPKXDIX B 


evenue Act of 1926. c. 27. 44 Stat. 9: 

Si;r. 200. 'When used in this title— 

(a) The term " taxable year” means the 
calemdar year, or the fiscal year ending dur- 
inir sucli calendar year, upon the' basis of 
which the ne*t income' is computed under 
>e<ti<>n 212 or 2«>2. 1 he term "fiscal year” 

means an accounting period of 12 nionths 
ending on the last day of any month other 
than December. The term "taxable' year” 
include*.*. in the* case e>f a return made for a 
fractional part of a .war uneler the >rovi- 
sions of this title or under regulations pre- 
scribe'd by the 1 Coniniissione'r with tl;e ap- 
pi*<»\<il of the* Se*cre‘tary, the* pe*riod for which 
such return is made*. ’The first taxable war, 
to be calk'd the' taxable* year 1925. shall be* 
tlie* calemdar ye*ar 1925 or any fiscal ye*ar 
endino* during the calendar* rear 1*925. 
(lb S. (\ App.. Title 26. See*. 921.) 


Skc. 206. • * (])) If, for any taxable 

^(*ar. it aj>pe*ars upon the* produertion of 
evidence* satisfactory to the CommissioneT 
that any taxpayer* has sustained a net loss, 
the* amount thereof shall be* allowed as a 
deduction in computing the* ne*t incone of 
the* taxpayer for the succeeding taxable* ye*ar 
(hereinafter in this section called "second 
year"), and if such net loss is in exce-ss of 
such net incemie (e*ompute*d without sue*h 
deduction), the amount of such excess shall 
be allowed as a deduction in computing the 

( 31 ) 
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net lincome for tli(‘ next succeeding: taxable 
year (hereinafter in this section called 
“third year'*) ; the deduction in all eases to 
1 >e made under regulations prescribed by the 
Commissioner with the approval of the 
Secretary. (U. S. C. App.. Title 2d, 
Sec. 937.) 

*V. HN m 


Skc. 22b. * * * (b) Where a sepa¬ 
rate return is so made, and in all other 
oases where a separate return is required 
or permitted, by regulations prescribed by 
the Commissioner with tin* approval of the 
Secretary, to hi* made for a fractional part 
oi a year, then the income shall Ik* com¬ 
puted on the* basis of the period for which 
separate* return is made. (l\ S. (’. App.. 
1 it h* 2b. Sec. 9b8.) 


Six*. 240. (a) Corporations which are 
affiliated within tin* meaning of this section 
may. for any taxable* year, make* separate 
returns or. under regulations prescribed bv 
the Commissioner with the approval of the 
Secretary, make a consolidated return of 
net income for the purpose <>f this title, in 
which case tin* taxes thereunder shall he 
computed and determined upon the basis 
of such return. If return is made on 
either of such bases, all returns thereafter 
made shall Ik* upon tin* same basis unle« 
permission to chanux* tin* basis is granted 
bv the <’ommissionei*. 


(10 In any ease in which a tax is as¬ 
sessed upon the basis of a consolidated 
return, tin* total tax shall Ik* computed in 
the first instance as a unit and shall then 
be assessed upon tin* respective affiliated 
corporations in such proportions as may be 
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agreed upon among them. or. in the absence 
of anv such agreement, then on the 1 basis 
of the net income properly assignable to 
each. There shall be allowed in comput¬ 
ing the income tax only one specific j/redit 
computed as provided in subdivision (jb) of 
section 236. (U. S. (\ App., Title 26, Sec. 

993.) 

Treasury Regulations 69. promulgated und<fer the 
Revenue* Act of 1926: 

Art. 634. (’Itangf m otnicrsJnp during 
I a.ndd ( gntr. — (a) Where corporations are 
affiliated at the beginning of a taxable year 
but due to a change in stock ownership dur¬ 
ing the year the affiliated status is termi¬ 
nated. or (b) where corporations are not 
affiliated at the beginning of the taxable 
year but through change of stock ownership 
during the year become affiliated, a ful dis¬ 
closure of the eireumstanees of such changes 
of stock ownership shall be submitted to the 
(’< mnnissioner. 

Ordinarilv in such cast's, when* onlv two 
corporations are involved, the parent or 
principal corporation, under the conditions 
described in (a) above, should file a consoli¬ 
dated return including the income of such 
subsidiary or subordinate corporation to the 
date of the change of stock ownership, jand 
each should file a separate return from the 
date of such change in stock ownership to 
the end of the taxable period, and, ui|ider 
the conditions described in (b) above, (fach 
corporation should tile a separate return 
from the beginning of the taxable period! to 
the date of the change in stock ownership, 

and a consolidated return should be filed bv 

•/ 

the parent or principal corporation from the 
date of change of stock ownership to the 
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end of the taxable rear, including therein 

• * 

the ineome of the subsidiary or subordinate 
corporation for such period. 




Where, in accordance with the procedure 
set: forth above, a return is made 1 bv a cor- 
poration for a period less than a year, the 
tax shall be computed in accordance with 
sections 22b and 239 and the articles there¬ 
under. Where corporations become affil¬ 
iated durum- the taxable year the separate 
returns of the corporations for the portion 

of the taxable vear during which thev were 

• • 

not affiliated will not be dm* until the fif¬ 
teenth dav of the third month following the 
close of the taxable year. 

Art. 1523. **Taxable /;< a r ", “ icif hit old hit/ 
a(/( nl \ * * j hi id or \nearr< d , and “ paid or 
accrued.”- —The taxable vear is the time unit 
for the purpose of the tax. The term in¬ 
cludes, in the case of a return made for a 
fractional part of a year under these regula¬ 
tions, the period for which the return is 
made. (See section 212 and article 
22 .) 
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